
 

 

 

 
Prop 1 Will Outlaw Unfair Districts, Curb Power of Legislators and 

Give New Power to New Yorkers to Ban Gerrymandering 

 

A Citizens Union Foundation Report 

 

October 2014 

 

 

 

Citizens Union Foundation  
299 Broadway, Suite 700 New York, NY  10007-1976 

phone 212-227-0342 • fax 212-227-0345 • www.citizensunion.org 
Peter J.W. Sherwin, Chair • Robert Abrams, President • Dick Dadey, Executive Director 

Report Written by Peggy Farber, Legislative Counsel, and Rachael Fauss, Director of Public Policy 

RIGGED TO MAINTAIN POWER 

How NYS’ 2012 Redistricting Protected Incumbents and   
Continued Majority Party Control 

 

An Impartial and Independent Redistricting Process 

 

http://www.citizensunion.org/


Citizens Union Foundation                                                                                                                                       October 2014 
Rigged to Maintain Power  Page i  

 

 

Table of Contents 

1. Executive Summary ..................................................................................................................... 1 

A. Introduction ........................................................................................................................................ 1 

B. The Report’s Major Findings .............................................................................................................. 3 

1. Competition at the Polls Reached New Lows.............................................................................. 3 

2. Redistricting in 2012 Benefitted the Parties in Power in Each House ....................................... 4 

3. The Majority Parties Used Population Deviations for Partisan Gain ......................................... 4 

4. Public Engagement Was a Sham in 2012 ..................................................................................... 5 

5. The Legislature Does Not Reflect the Diversity of New York ..................................................... 5 

C. Solution to the Problem ..................................................................................................................... 6 

1. Binding rules that replace the current weak and vague rules. .................................................. 6 

2. A politically balanced redistricting commission consisting of 10 members with significant 
barriers on who can serve to eliminate conflicts of interest. .................................................... 6 

3. An open opportunity for meaningful public engagement. ........................................................ 7 

4. The legislature would be bound by the redistricting rules. ....................................................... 7 

2. Rigging the System 2012: Citizens Union’s Findings ....................................................................... 8 

A. Elections Were Even Less Competitive After the 2012 Gerrymander ............................................ 8 

B. Redistricting in 2012 Protected Partisan Advantage ..................................................................... 10 

1. The Majorities Held onto Seats in Each House in Disproportionate Numbers ....................... 10 

2. New Districts to Shore up Power ............................................................................................... 11 

3. The Majorities Divided Metropolitan Areas for Partisan Advantage ...................................... 13 

4. Districts Combined to Protect Partisan Power .......................................................................... 14 

5. Bizarrely Shaped Districts ........................................................................................................... 14 

C. The Parties Used Population Deviation for Partisan Gain ............................................................. 16 

1. Population Deviation to Favor Districts by Majority Party Enrollment ................................... 16 

2. Population Deviation to Favor Districts by Region ................................................................... 18 

D. Public Engagement Was a Sham in 2012 ........................................................................................ 19 

E. The Legislature Does Not Reflect the Diversity of New York State............................................... 20 

1. Queens – Representation of Minority Communities ................................................................ 20 

3. Conclusion ................................................................................................................................ 23 

 

 



Citizens Union Foundation                                                                                                                                       October 2014 
Rigged to Maintain Power  Page ii  

 

Report Illustrations 

Table 1: Competitiveness Scale..................................................................................................................... 8 

Table 2:  NYS 2012 Election Results for State Legislative Office  .................................................................. 9 

Figure 1: Comparing Votes Cast for Majority Parties Statewide and Election Results ............................... 11 

Figure 2: The Senate’s Newest District, SD 46 ............................................................................................ 12 

Figure 3: Rochester Assembly Districts, 2012 ............................................................................................. 13 

Figure 4: Rochester Senate Districts, 2012 ................................................................................................. 13 

Figure 5: Comparison of Buffalo Senate District 60: 2002 and 2012 .......................................................... 15 

Figure 6: Assemblywoman Tenney’s District  ............................................................................................. 16 

Table 3: The Relationship between Party Enrollment and Population Deviation ...................................... 17 

Table 4: The Relationship between Votes Cast and Population Deviation ................................................. 18 

Table 5: Senate Representation of Minority Communities in Queens County ........................................... 21 

Table 6: Assembly Representation of Minority Communities in Queen County ........................................ 22 

 



Citizens Union Foundation                                                                                                                                       October 2014 
Rigged to Maintain Power  Page 1  

 

1  

Executive Summary 
A. INTRODUCTION 

The rigged system of redistricting is corrupting the spirit and reality of representative 
democracy in New York.  It has become a form of collusion between the majority parties in 
Albany, who draw safe district lines to protect incumbents and limit voter choice that reduce 
the number of competitive elections.  This report examines the election results that followed 
the 2012 redistricting process and reveals that once again legislators rigged the system to 
maximize their hold on power in each house, and shows how a proposed redistricting 
constitutional amendment on the ballot this year as Proposal 1 would have reformed the 
process by outlawing partisan gerrymandering, and ending the practice of legislators drawing 
districts to favor incumbents and majority parties. 

In 2012, incumbent state legislators’ re-election rates rose to 97 percent, 37 percent of all 
candidates – incumbents and newcomers – effectively faced no challenger, only 10 percent of 
the 213 state legislative contests in the general election were competitive, and candidates won 
by an average margin of 61 percent.  And the legislature continues to be slow to reflect 
demographic and cultural changes in the state’s population with a process that protects 
incumbents.  These simple facts show how rigged the 50-year process of redistricting has been 
and why New Yorkers need to bring about change by voting for Proposal 1 to take power away 
from the legislature and end partisan gerrymandering once and for all. 

The grab for institutional power that has plagued New York State for decades and is described 
in this report would not be possible under the terms of the constitutional amendment for 
several reasons.  The amendment strips New York incumbent legislators of their unchecked 
power by making it unconstitutional to draw lines “for the purpose of favoring or disfavoring 
incumbents or other particular candidates or political parties.”1  Nothing in the laws or 
constitution of New York, or the United States, currently makes partisan gerrymandering illegal.  
Thus, if enacted, the amendment would be a radical departure in New York State law.  Across 

                                                 
 

 

1
 Amended Article III, Section (4)(c)(5).  
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the nation, only four states prohibit partisan gerrymandering in their constitutions, and only 
five other states contain statutory language prohibiting it. 

In addition to establishing a constitutional ban against district lines drawn for political 
advantage, Proposal 1 would create a politically balanced redistricting commission.  No 
legislators, lobbyists, or other political figures would be allowed to serve.  The commission 
would be legally bound to engage the public in meaningful participation in the process.  It 
would be required to hold 12 public hearings across the state and to make all of its data and 
draft maps widely available to the public 30 days before hearings, using the best available 
technology, in a form facilitating the public’s ability to review and analyze proposals. 

Proposal 1 would also establish binding rules for the drawing of district lines. The commission 
would be under an obligation to create districts as nearly equal in number of inhabitants as 
practicable, and “for each district that deviates from this requirement, the commission [would 
have to] provide a specific public explanation as to why such deviation exists.”2  Districting that 
abridged or denied the voting rights of racial or language minorities would be unconstitutional 
in New York State.  The commission would be required to consider existing political subdivisions 
– including cities – in drawing district lines. 

Because reapportionment plans are enacted into law by the legislature, the legislature would 
play a role insofar as the plan would have to be approved, but the legislature would be barred 
from making any changes to the commission’s plan during the legislative process.  Only an up or 
down vote on a commission plan would be permitted.  If the legislature twice failed to approve 
a commission’s plan, it would not be permitted to start over.  Rather, it would be required to 
work from the commission’s plan to develop a plan that complied with all of the new 
constitutional requirements, including the express constitutional ban on partisan 
gerrymandering. 

184 state legislators in 2011 pledged to the public that they would enact reform immediately 
and create a nonpartisan commission for the 2012 redistricting process but this reform did not 
happen in time for the 2012 lines.  When the time came, legislators went about drawing the 
2012 district lines as they always have, under the current rigged process.   

This report finds that the 2012 process would have occurred very differently had the reforms 
envisioned by the constitutional amendment been in place.  The blatant partisan 
gerrymandering that has taken place for decades would be outlawed, and as a consequence, 
districts would have to be drawn according to the rules that ensure that communities of 
interest are considered, minority voters are protected, being added to already existing 

                                                 
 

 

2
 Amended Article III, Section (4)(c)(1). 
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standards that districts are drawn to be compact and nearly equal in size.  Adding these new 
standards will strengthen the current criteria on compactness and population size. 

B. THE REPORT’S MAJOR FINDINGS 

The 2012 redistricting process was business as usual in Albany, with the majority parties 
controlling the process, and lines being drawn for partisan purposes.  The consequence is 
gridlock on issues that arises from the increase in our state’s political polarization and 
partisanship.    

This report confirms that the legislature again used the process in 2012 to drive down 
competition against incumbents, protect the majority parties, and keep their hold on power.  
As has been the case in every election year after a district lines are redrawn for political 
advantage, the incumbent re-election rate rose, the average margin of victory increased 
sharply, and the number of uncontested elections grew. 

The following are the major findings: 

1. Competition at the Polls Reached New Lows 

a) The re-election rate for New York’s incumbent legislators in the 2012 general 
election rose to a staggering 97 percent from 94 percent in 2010, the election year 
before the gerrymander. Only 6 incumbents – out of 188 who ran – lost their seats.   

b) 28% of incumbents ran completely unopposed, and 42% of incumbents ran in 
uncontested elections (elections with no opponent or no major party opponent). 

c) For all candidates – incumbents and newcomers - the number of uncontested 
elections, in which there was no opponent or no major party challenger, increased 
to 37 percent in 2012 from 23 percent in 2010.  This continues a forty year trend:  
In 1968, the number of uncontested state legislative races was 1 percent. 

d) The average margin by which winning candidates beat their opponents widened 
sharply to 61 percent in 2012 from 54 percent in 2010, continuing a trend that goes 
back decades. 

e) Only 21 of the 213 contests, or 10 percent, were competitive in 2012, with a 
margin of 10 percent or less between the two leading candidates. 

f) Even in the few open races, where incumbents did not run, the winning candidate 
had an average margin of victory of 38 percent over the opponent. 
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2. Redistricting in 2012 Benefitted the Parties in Power in Each House 

a) Democrats in the Assembly gained 8 seats in 2012.   The number of seats won by 
Republicans in the Senate does not reflect the statewide vote cast for Republican 
legislative candidates.   More competition at the polls is the aim of reform, not 
proportionality.  Still, there is a significant discrepancy between the total number of 
votes cast statewide for each party’s legislative candidates and the number of 
candidates that won in each party, suggesting that partisan gerrymandering created 
safe districts for majorities. 

i. In the Assembly general election, New Yorkers cast 65 percent of their votes 
for Democratic candidates, yet Democrats won 107 seats, 71 percent of the 
seats. 

ii. In the Senate general election, New Yorkers cast 44 percent of their votes 
for Republican candidates, yet Republicans won 30 seats – 48 percent of the 
seats. 

b) Distinct regions ended up with radically divergent political party representation in 
the two houses simply because of the way lines were drawn. 

i. Rochester and its environs are a perfect case in point.  The same metropolitan 
region, with the same voters, is divided up in different ways by the Senate and 
the Assembly, reflecting the power of the leadership in each house.  As a 
consequence, in the Assembly, the area is represented by three Democrats, 
and in the Senate it is represented by two Republicans and a Democrat. 

c) The Assembly created a new district on Long Island (AD 22), which required 
eliminating a district where population had dropped.  Instead of being fair and 
combining a Democratic and Republican district, the Assembly combined two 
Republican districts in western New York.  And the Senate created a new district 
for a Republican in the Capital region (SD 47), pointing to the partisan goals of 
each house. 

3. The Majority Parties Used Population Deviations for Partisan Gain 

a) Republicans in the Senate and Democrats in the Assembly took advantage of 
allowable deviations in district size to maximize their power in 2012, 
underpopulating districts that have a high majority party enrollment, and 
overpopulating districts that have a high minority party enrollment. 

i. In the Assembly, districts with a Democratic Party enrollment advantage are 
less populated than the norm.  The Assembly districts with a Democratic Party 
advantage are undersized on average by about 900 people.  Assembly 
districts with a Republican Party enrollment advantage are oversized on 
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average by nearly 2,600 people.  By packing minority party voters into 
districts, the majority party limits the number of districts the minority party 
can win. 

ii. In the Senate, districts with a Republican Party enrollment advantage are 
undersized on average by more than 11,000 people.  Senate districts with a 
Democratic Party enrollment advantage are oversized on average by more 
than 3,000 people. 

b) Entire regions of the state lost out on having an equal say in state government in 
the 2012 gerrymander. 

i. New York City – The Assembly districts are about 2% less populated than the 
norm.  Senate districts are about 3.5% more populated.  Given the larger 
enrollment of Democrats in New York City, each majority has used the 
deviation to its advantage – in opposite directions. 

ii. Districts in Upstate New York – Districts in upstate New York (outside of NYC 
and Long Island) are 2% more populated in the Assembly, and 4% less 
populated in the Senate.  Given the larger enrollment of Republicans in upstate 
New York, each majority has used the deviation to its advantage in opposite 
directions. 

4. Public Engagement Was a Sham in 2012 

a) The group that assists the legislature in drawing district lines under the current 
system, the Legislative Task Force on Demographic Research and Reapportionment 
(LATFOR), deprived the public of meaningful opportunities to participate in the 
process. For example, LATFOR had all the information it needed in March 2011 
when the U.S. Census bureau released its population data to determine whether the 
Senate would have to be increased from 62 to 63 seats.  Yet it allowed an entire 
season of public hearings – 14 hearings from July 2011 to November 2011 – elapse 
without revealing that it had decided create the new district, a decision it revealed 
on January 6, 2012. 

5. The Legislature Does Not Reflect the Diversity of New York 

a) By favoring incumbents, the redistricting process ensures that the legislature is 
slow to reflect demographic and cultural changes in the state’s population.  In 
Queens, the most diverse county in the state, the 25-member delegation has 1 Asian 
American and 3 Hispanics, even though each group accounts for 25 percent of the 
population countywide. 
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C. SOLUTION TO THE PROBLEM 

For more than 50 years, New York’s elected officials have controlled the redistricting process to 
protect themselves from challengers and to eliminate fair, competitive elections.  Proposal 1 
puts power back in the hands of New Yorkers by creating an open and fair process with the 
following features: 

1. Binding rules that replace the current weak and vague rules. 

 New rules expressly ban drawing lines to protect incumbents, discourage 
challengers or favor majority parties.  For the first time ever in New York State, 
courts will be able reject plans on the ground that they were drawn for partisan 
purposes.  The question of what the courts will accept weighs heavily on those 
drawing lines, as legislators on the floor of the Senate in 2012 in the midnight 
hours the night of passage of the 2012 plan acknowledged.3  Current rules 
require only that districts be drawn to be contiguous and compact. 

 Any deviation in population size from district to district – a powerful mechanism 
for skewing districts in a partisan direction – will have to be publicly and 
specifically justified in writing. 

 The prohibitions of the federal Voting Rights Act will be part of the New York 
State Constitution. 

 The commission will be required to take communities of interest into account in 
drawing district lines. 

2. A politically balanced redistricting commission consisting of 10 members with significant 
barriers on who can serve to eliminate conflicts of interest. 

 In stark contrast to LATFOR, which is an advisory body consisting of six 
appointees, four of whom are members of the legislature, and a majority of 
whom, whether legislators or one of the 2 non-legislators, are beholden to the 
majority party in each house, the redistricting commission will have an equal 
number of members from the majority and minority parties, plus 2 additional 
members not affiliated with either major party appointed by the commission 
members. 

                                                 
 

 

3
 Jimmy Vielkind, Albany Times Union, Redistricting Denouement: Senate Dems Walk Out (Capital Confidential 

blog, March 15, 2012) available at http://blog.timesunion.com/capitol/archives/120912/redistrictings-
denouement-senate-democrats-walk-out/ (last visited 9/28/14). 

http://blog.timesunion.com/capitol/archives/120912/redistrictings-denouement-senate-democrats-walk-out/
http://blog.timesunion.com/capitol/archives/120912/redistrictings-denouement-senate-democrats-walk-out/
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 No legislators, lobbyists, or other political figures will serve as commissioners.  
Anyone having held such a post with the prior three years will also be banned. 

 No legislative leader, political party, or legislative chamber will be in control. 

3. An open opportunity for meaningful public engagement. 

 LATFOR is under no legal obligation to hold public hearings or to engage the 
public in any meaningful way.  The commission would be required to hold public 
hearings across the state. 

 The commission would be required to release all of its data and draft maps to 
the public 30 days before hearings, using the best available technology for 
release, and in a form making it possible for the public to readily analyze the 
data and suggest alternatives. 

 The commission would be obligated to make findings at hearings – to determine 
whether to accept or reject evidence, suggestions, and alternative plans 
presented at hearings – and to report those findings to the legislature upon 
submitting a final redistricting plan. 

4. The legislature would be bound by the redistricting rules. 

 The legislature would be barred from making any changes to the commission’s 
plan during the legislative process.  Only an up or down vote on a commission 
plan would be permitted. 

 If the legislature twice failed to approve a commission’s plan, it would not be 
permitted to start over.  Rather, it would be required to work from the 
commission’s plan to develop a plan that complied with all of the new 
constitutional requirements, including the express constitutional ban on 
partisan gerrymandering.
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2 
RIGGING THE SYSTEM 2012: CITIZENS UNION’S 

FINDINGS 

A. ELECTIONS WERE EVEN LESS COMPETITIVE AFTER THE 2012 

GERRYMANDER 

Competition among candidates during an election season is crucial to the integrity of the 
democratic process.  Without it, divergent interests among voters in a district may not be 
represented.   And elected officials who do not face a credible challenge for office election after 
election are less accountable to constituents, more apt to stake out ideological positions, and 
less motivated to work effectively with colleagues across the aisle to create legislation that 
serves broad public interests.  Lack of competition leads directly to political polarization and 
increased partisanship. 

Citizens Union examined 2012 legislative elections taking place immediately after the most 
recent redistricting process and found a drop in several measures of competitiveness.  In 
particular, Citizens Union looked at margins of victory – the margin by which winning 
candidates beat their opponents.   It used a “competitiveness scale” to analyze margins of 
victory.  In general, for an election to be considered “competitive,” the winning candidate had 
to have had a margin of victory of less than 10 percent.  Those races with greater than a 10 
percent margin of victory were classified as “noncompetitive.”  Races in which there were no 
major party challengers or no opponent at all were classified as “uncontested.”  The election 
results were further broken down into categories (tight, close, comfortable, safe, and landslide) 
to provide a greater level of analysis. 

Table 1: Competitiveness Scale 

Competitive Scale Degree of Competition Definition 

Competitive 
Tight Margin of victory of less than 5% 

Close Margin of victory of between 5% and 10% 

Noncompetitive 

Comfortable  Margin of victory of between 10% and 20% 

Safe  Margin of victory of between 20% and 40% 

Landslide Margin of victory greater than 40% 

Uncontested Uncontested  A race with no major party challenger or with no 
opponent 
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In 2012, New Yorkers had fewer choices at the polls than they did before redistricting.   Only 10 
races out of the 213 were tight races.  The number of races with one candidate increased from 
19 percent in 2010 to 26 percent of all races in 2012.  This continued a forty year trend.  In 
1968, the number of such races was 1 percent.4  Races where there was no opponent or no 
major party opponent increased from 23 percent in 2010 to 37 percent in 2012.   

Fewer than 10 percent of the legislative races in 2012 were actually competitive, meaning that 
the margin of victory held by the winning candidate over the opponent was under 10 percent. 

Table 2:  New York State 2012 General Elections for State Legislative Office 

Competitive Scale Degree of Competition 
Number of 

Races Percent of Total 
 Category 

Total 

Competitive 
Tight (< 5%) 10 4.69% 

9.86% 
Close (10-20%) 11 5.16% 

Noncompetitive 

Comfortable (10-20%) 21 9.86% 

53.52% Safe (20-40%) 42 19.72% 

Landslide (40+%) 51 23.94% 

Uncontested 
No Major Party Opponent 22 10.33% 

36.62% 
Wholly Uncontested (100%) 56 26.29% 

  Total Races: 213 100.00% 100.00% 

 

While some of these races were in New York City districts with few Republicans, statewide 
there were 450,000 registered Republican in districts that did not have a Republican candidate 
for Assembly.  Overall, there were more Republicans uncontested in the Senate, and more 
Democrats uncontested in the Assembly. 

The average margin of victory, the amount by which candidates beat their opponents, in 2012 
was 61 percent.  This is a sharp increase from 2010, when the average margin of victory was 54 
percent.  Overall the margin of victory has widened steadily over the decades, doubling since 
1968, when New York legislators won by an average margin of 32 percent.  Even in open races 
(where there was no incumbent running – only 12 percent of all races) winning candidates had 
an average margin of victory in 2012 of 38 percent.   

 

                                                 
 

 

4
 Citizens Union Foundation has analyzed data from 1968 to 2010 in a previous report.  Citizens Union Foundation, 

Reshaping New York: Ending the Rigged Process of Partisan Gerrymandering with an Impartial and Independent 
Redistricting Process 55 (November 2011).  Available at: 
http://www.citizensunion.org/www/cu/site/hosting/Reports/CU_ReshapingNewYork_November2011.pdf  

http://www.citizensunion.org/www/cu/site/hosting/Reports/CU_ReshapingNewYork_November2011.pdf
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Incumbent legislators in 2012 were re-elected at a staggering rate of 97 percent, an increase 
over the 2010 incumbency re-election rate of 94 percent.  Only 8 incumbents – out of 188 who 
ran – lost their seats.  28% of incumbents ran completely unopposed, and 42% of incumbents 
ran with either no opponent at all or no major party opponent. 

B. REDISTRICTING IN 2012 PROTECTED PARTISAN ADVANTAGE 

Each of New York’s two chambers has been controlled by a single party – Republicans in New 
York State Senate and Democrats in the New York State Assembly – almost without interruption 
since 1974.  This is the longest-running political-party split between two houses of a state 
legislature in any state since 1974.  The result is an entrenched gulf between the major political 
parties and the legislative houses that has created historic gridlock.  New York State legislators 
have little interest in compromise, which has led to an overwhelming number of one-house bills 
that are introduced each year only to languish in committee.   

1. The Majorities Held onto Seats in Each House in Disproportionate 
Numbers 

A comparison of the total number of votes cast across the state for the parties’ legislative 
candidates, on the one hand, and the number of legislators elected from each party, on the 
other, shows a significant disparity.   While greater choice at the polls is the aim of redistricting 
reform, not proportionality, the disparity between votes cast statewide and these results 
suggests that partisan gerrymandering created a strong advantage for the majority party.    

5.9 million people cast votes for Assembly candidates in 2012.  Of these, 3.8 million votes, or 65 
percent, were for Democratic legislative candidates and 2 million, or 35 percent, were for 
Republican candidates.  Yet Democrats won 107, or 71 percent, of the Assembly seats, and 
Republicans won 43, or 29 percent.      

5.9 million people also cast votes for Senate candidates.  Of the votes cast, 2.6 million votes, or 
44 percent, were for Republican candidates and 3.3 million, or 56 percent, were for Democrats.   
Yet Republicans won 30 seats, or 48 percent, and Democrats won 33, 52 percent.  (Through a 
power-sharing agreement with the Independent Democratic Conference, Republicans have 
retained their majority leadership posts in the Senate, even though Republicans now technically 
hold a minority of seats.) 
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Figure 1: Comparison of Votes Cast for Party Statewide and Election Results 

 

2. New Districts to Shore up Power 

The Assembly added a district, Assembly District 22, to Nassau County, in a heavily Democratic 
area adjacent to Queens.  The state constitution caps the number of Assembly seats at 150 so 
the addition required the elimination of a district elsewhere in the state.  Instead of being fair 
and combining a Democratic and Republican district, the Assembly eliminated the extra district 
by combining two Republican districts, Assembly Districts 146 and 147 in western New York. 

The Senate also added a new district, expanding the Senate from 62 to 63 districts. The state 
constitution does not put a cap on the number of districts in the Senate.  Instead, it sets forth a 
complicated method for determining the proper number of Senate districts. 

The creation of a new Senate district was the most highly contested action of the 2012 
redistricting process, sparking accusations and lawsuits charging Senate Republicans with bare 
partisan gerrymandering.   The Wall Street Journal reported the controversy under the headline, 
“GOP to Add a Seat to NY Senate, Protecting Power.”5  The plan called for the seat to be added 

                                                 
 

 

5
 Wall Street Journal, GOP to Add a Seat to NY Senate, Protecting Power (Jan. 10, 2012). 
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upstate in the Capital region where there was a greater Republican Party enrollment advantage 
than downstate.  Opponents of the gerrymander complained bitterly in state and federal 
litigation that there was no legitimate reason for an additional seat in the Senate at all in light of 
state demographics and that protecting partisan advantage was the Senate’s clear intent.  But 
the courts declined to invalidate the plan, finding that the plaintiffs failed to prove either a state 
or federal constitutional violation.6  The new seat was numbered Senate District 46. 

The new ban on partisan gerrymandering in the proposed redistricting constitutional 
amendment would allow the courts for the first time in New York history to invalidate an action 
on the ground of political gerrymandering, such as the creation of an additional seat in the 
legislature to protect the political party in power.  Citizens in other states that have adopted 
similar constitutional bans have used the bans effectively.  Florida is an example.  Before 2010, 
Florida’s Supreme Court declined decade after decade to invalidate districting plans on the 
ground of political gerrymandering even while recognizing it as a “legislative evil.”  Then, in 
2012, Florida voters amended their state constitution to add a ban on partisan redistricting and 

the effect was swift and powerful.  In the Florida 
court’s very next review of a state legislative 
redistricting plan, in April 2012, the court declare 

that plan invalid because it favored incumbents 
and the controlling political party.7 

CASE STUDY: AN EXPANDED SENATE  

The Senate added a 63rd district hoping to hold 
onto a slim Republican majority in the 
chamber.  See Figure 2 at left.  Albany insiders 
reported at the time that the 63rd seat, Senate 
District 468, was created specifically for 
Assemblyman George Amedore, Republican, a 
real-estate developer willing to finance his own 
campaign.9  The district cuts Albany County in 
half and stretches from Amsterdam to 
Kingston.  The race turned out to be a dead 
heat, with Amedore and his Democratic 

                                                 
 

 

6
 Cohen v. Cuomo, 19 NY3d 196, 946 NYS2d 536 (N.Y. 2012); Favors v. Cuomo, No. 11 Civ. 5632 (May 22, 2014). 

7
 In re Senate Joint Resolution of Legislative Apportionment 1176, 83 S. 3d 597, 569 (Fla. 2012). 

8
 All district maps obtained from the Legislative Task Force on Demographic Research and Reapportionment, 

http://www.latfor.state.ny.us/maps/  
9
Jimmy Vielkind, Albany Times Union, Redistricting Denouement: Senate Dems Walk Out (Capital Confidential blog, 

March 15, 2012) available at http://blog.timesunion.com/capitol/archives/120912/redistrictings-denouement-
senate-democrats-walk-out/ (last visited 9/28/14). 

Figure 2: The Senate’s Newest District, SD46 

http://www.latfor.state.ny.us/maps/
http://blog.timesunion.com/capitol/archives/120912/redistrictings-denouement-senate-democrats-walk-out/
http://blog.timesunion.com/capitol/archives/120912/redistrictings-denouement-senate-democrats-walk-out/
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challenger, Cecilia Tkaczyk, both winning about 50 percent of the vote.  After a recount, Tkaczyk 
won by 19 votes out of 134,000 cast. 

3. The Majorities Divided Metropolitan Areas for Partisan Advantage 

Legislators often split large cities outside of New 
York City into multiple districts either to shore up 
Democratic districts that contain Republican 
leaning suburbs, or to split cities into so many 
pieces that the Democratic votes are marginalized 
to maximize Republican representation.  The state 
constitution expressly bars dividing towns, so cities 
are often on the chopping block to be divided up 
for partisan advantage.  Proposal 1 directs the 
redistricting commission to respect political 
subdivisions, including cities, and has an express 
ban on partisan gerrymandering that would prevent 
this partisan manipulation.10 

Rochester and its environs are an unfortunate 
example of a city split for partisan advantage.  The 
same area was divided up different ways by the 
Senate and the Assembly, yielding a Democratic 
delegation in the Assembly, and a majority 
Republican delegation in the Senate, reflecting the 
power of the leadership in each house.  In both 
cases, the city was split to maximize the majority 
party in each house, marginalizing Republicans in 
the Assembly and Democrats in the Senate. 

CASE STUDY: ROCHESTER 

With a population of 210,565 in the 2010 Census, 
Rochester could be contained solely in one state 
Senate district, and could be split between two 
state assembly districts.  Nevertheless, the city is 
split by three Assembly districts and three Senate 
districts, as shown in Figures 3 and 4 to the right.  
Rochester’s Assembly delegation is entirely 

                                                 
 

 

10
  Amended Article III, Section (4)(c)(5). 

Figure 3: Rochester Assembly Districts, 2012 

Figure 4: Rochester Senate Districts, 2012 
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Democratic.  The districts are AD 136 (Joseph Morelle, D.), AD 137 (David Gantt, D), and AD 138 
(Harry Bronson, D).  AD 138, which narrows in places to the width of a single block, creates a 
thin strand circling around a portion of AD 137, before leaving the city for suburban areas.  This 
“hook” was added to the district in 2002 to capture Democratic votes for an Assembly member 
whose suburban district was beginning to lean Republican.  The city’s Senate delegation is two-
thirds Republican.  The Senate Districts are SD 55 (Ted O’Brien, D), SD 56 (Joseph Robach, R), 
and SD 61 (Michael Ranzenhofer, R).   

4. Districts Combined to Protect Partisan Power 

By substantially redrawing district lines in the area surrounding Buffalo, the Assembly majority 
party killed two birds with one stone.  At the end of the process, two Republican Assemblymen, 
who would have been forced into a contest for one seat under the new districts lines, retired.  
The operation required several separate steps: 

 The Assembly started by combining substantial portions of two Republican Assembly 
districts, AD 146, which was held by Assemblyman Kevin S. Smardz, R, of Hamburg 
New York, and AD 147, which was held by Assemblyman Dan Burling, R.  Old AD 146 
included a good portion of Erie County south of the city of Lackawanna.   Old AD 147 
took in all of Wyoming Country and portions of Livingston and Allegany, which lie to 
the east of Wyoming. 

 The new, combined, district AD 147 consists of substantially all of AD 146, and all of 
Wyoming County.  The day the map of new AD 147 was announced, Assemblyman 
Burling announced his retirement from the Assembly. 

 There’s one portion of old AD 146 that new AD 147 does not include, however:  the 
town of Hamburg, where Kevin Smardz lives.  The Assembly mapmakers put the 
town of Hamburg in AD 145, a heavily Democratic district just south of Buffalo, with 
a 2:1 ratio of Democrats to Republicans. 

 Thus, Smardz could either run in AD 145 (newly named AD 149) against the 
Democratic incumbent, Assemblyman Sean Ryan, or move to a new home in new AD 
147 and run against Republican contenders in a primary for Burling’s seat.  Smardz 
also retired. 

 Assemblyman Ryan ran without a major party opponent. 

5. Bizarrely Shaped Districts 

As the following illustrations show, the majority parties in each house consistently ignored 
existing boundaries and the constitutional requirement of compactness to gain partisan 
advantage.  The results are bizarre, skewed, shapes that look more like artistic renderings or ink 
blots than political subdivisions.   
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Senate District 60, Buffalo 

Senate District 60, represented by Republican Mark Grisanti, was overwhelmingly Democratic 
by 2012, with nearly 70 percent of its voters registered as Democrats and 14 percent registered 
as Republicans.   Senate mapmakers reshaped the district, adding towns to the north and south 
of Buffalo, which increased the number of Republicans in the district by 114 percent and 
lowered the number of Democrats by 27 percent.  Maps below, Figure 5, illustrate the change. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Assembly District 101, “Leftovers” 

The Assembly redrew Republican Claudia Tenney’s district late in the game (and changed its 
number from AD 115 to AD 101 – see Figure 6 on the following page).  The assemblywoman, 
from the Utica suburb of New Hartford, started with a district that embraced parts of two large 
counties, Oneida and Oswego, heading west from New Hartford.  Sometime after LATFOR 
submitted its first proposed maps – the first draft began the district’s move southwest – 
Assemblywoman Tenney’s district was utterly and weirdly re-designed, shaved down to a 
narrow line, zig-zagging through seven counties from New Hartford down to the suburbs of 
New York City. 

 
 

Senate District 60, 2002 Senate District 60, 2012 

Figure 5:  Comparison of Buffalo’s Senate District 60: 2002 and 2012 
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C. THE PARTIES USED POPULATION DEVIATION FOR PARTISAN GAIN 

The parties in power have long used an allowed deviation in district size (+/- 5 percent) 
specifically for partisan gain – making districts as small as possible for the party in power in 
order to maximize its hold on seats.  This was again manifested in the 2012 districting, with the 
Republicans in the Senate maximizing their power and the Democrats in the Assembly doing 
the same. The redistricting amendment will help halt these scheming in two ways.  First, the 
commission will be required to publically justify each instance of a population deviation, 
providing an explanation as to why the deviation exists.  Second, population deviation will be 
subject to legal challenge under the constitutional ban against drawing districts to favor or 
disfavor a party or incumbent.  In addition, the Redistricting Reform Act of 2012, a New York 
statute enacted as companion legislation to the redistricting constitutional amendment, makes 
it illegal for there to be a population deviation greater than 2 percent in any district if the 
legislature twice rejects the commission’s plans. 

1. Population Deviation to Favor Districts by Majority Party Enrollment 

The ideal district size – if all New Yorkers were distributed equally – is 307,356 in the Senate, 
and 129,089 in the Assembly.  But unfortunately not all districts were created equally in 2012. 

 

Assembly District 101, 2012 Assembly District 115, 2002 

Figure 6:  Assemblywoman Tenney’s District, “Leftovers” 
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 In the Assembly: 

 Districts with a Democratic Party enrollment advantage are on average less 
populated, undersized by about 900 people. 

 Districts with a Republican Party enrollment advantage are on average more 
populated, oversized by nearly 2,600 people. 
 

 In the Senate: 

 Districts with a Republican Party enrollment advantage are on average less 
populated, undersized by more than 11,000 people. 

 Districts with a Democratic Party enrollment advantage are on average more 
populated, oversized by more than 3,000 people. 

Table 3: The Relationship between Majority Party Enrollment and Population Deviation 

Senate 

Party with enrollment advantage Average Deviation 
from Ideal District 

Size 

Average Deviation Percentage from 
Ideal District Size 

Democratic 3,285 1.07% 

Republican -11,447 -3.74% 

Assembly 

Party with enrollment advantage Average Deviation 
from Ideal District 

Size 

Average Deviation Percentage from 
Ideal District Size 

Democratic -908 -0.70 

Republican 2587 2.00 

 

This has allowed the majorities to spread their party members over more districts in order to 
secure additional seats. The minority parties are packed into fewer districts, minimizing the 
number of seats they can win. 

Voters don’t always vote the party line, so Citizens Union analyzed the relationship between 
population deviation and election results, as well the relationship between population 
deviation and party enrollment.   Looking at votes cast for officeholders taking office after the 
2012 elections, winners in the majority parties also were on average in smaller districts. 

 In the Assembly: 

 Districts won by Democrats were less populated by nearly 900 people, on 
average. 

 Districts won by Republicans were more populated by about 2,200 people, 
on average. 
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 In the Senate: 

 Districts won by Republicans were less populated by nearly 6,000 people, on 
average. 

 Districts won by Democrats were more populated by about 5,400 people, on 
average. 

Table 4: The Relationship between Votes Cast for Majority Party and Population Deviation 

NYS Senate - 2012 Redistricting 

2013 
Officeholder 

Average Deviation from 
Ideal District Size 

Average Deviation 
Percentage from Ideal 

District Size 

Average Percentage 
of Registered Dems 

Average Percentage 
of Registered Reps 

Democrat 5,397 1.76% 63.6% 13.3% 

Republican -5,914 -1.93% 35.5% 34.2% 

NYS Assembly - 2012 Redistricting 

2013 
Officeholder 

Average Deviation from 
Ideal Sized District 

Average Deviation 
Percentage from Ideal 

District Size 

Average Percentage 
of Registered Dems 

Average Percentage 
of Registered Reps 

Democrat -872 -0.68% 59.5% 16.0% 

Republican 2,174 1.68% 31.2% 37.9% 

 

2. Population Deviation to Favor Districts by Region 

One pernicious result of the use of population deviation for partisan gain is that entire regions 
of the state lose out on having an equal say in state government. 

Again, the deviations utilized by each house have inflated the representation of certain regions 
of the state over others. 

 New York City – The Assembly districts are about 2% less populated than the norm.  
Senate districts are about 3.5% more populated.  Given the larger enrollment of 
Democrats in New York City, each majority has used the deviation to their advantage in 
opposite directions. 

 Long Island – Districts on Long Island are 2.5% more populated in the Senate (though it 
should be noted that Republicans hold all of these seats and have done so for decades – 
other gerrymandering tactics and the power of incumbency are factors), and about the 
average size in the Assembly (there is a mix of Republicans and Democrats in the 
Assembly). 

 Districts Outside of NYC and Long Island – Districts in upstate New York (outside of NYC 
and Long Island) are more than 2% more populated in the Assembly, and 4% less 
populated in the Senate.  Given the larger enrollment of Republicans in Upstate New 
York, each majority has used the deviation to their advantage in opposite directions. 
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D. PUBLIC ENGAGEMENT WAS A SHAM IN 2012 

The Legislative Task Force on Demographic Research and Reapportionment (LATFOR) was 
established in 1978 to research and study the techniques used by the U.S. Census bureau in 
carrying out the census, and to aid the legislature by providing technical assistance.  The task 
force also conducts research projects on the collection and use of census data.11 

LATFOR consists of 6 members – 4 members of the legislature and 2 non-legislators.  The 
majority party in each house appoints 4 of the 6 members:  The Senate majority leader 
appoints two members (one legislator and one non-legislator), the Assembly leader appoints 
two members (one legislator and one non-legislator), and the minority leaders in each chamber 
each appoints one legislator. 

LATFOR conducts hearings and receives input from the public but there is nothing in the law 
requiring it to either hold hearings or consider the public’s input.12  Each house of the state 
legislature then develops its own plan, with the staff not even seeing the other house’s plan 
before their own plan is finished. 

The current commission members are: 

Senator Michael F. Nozzolio (Co-Chair) 
Senator Martin Malave Dilan 
Assemblyman Phil Ramos (Co-Chair) 
Assemblyman Robert Oaks 
Welquis R. Lopez 
Roman Hedges 

Senator Nozzolio and Mr. Lopez were appointed by Senator Dean Skelos, majority leader and 
Temporary President of the Senate.  Assemblyman Ramos and Mr. Hedges were appointed by 
Assembly Speaker Sheldon Silver.  The minority leader of the Senate appointed Senator Dilan, 
and the minority leader of the Assembly appointed Assemblyman Oaks. 

In the 2012 redistricting round, LATFOR deprived the public of meaningful opportunities to 
participate in the process.  For example, LATFOR had all the information it needed in March 
2011 when the U.S. Census bureau released its population data to determine whether the 
Senate would have to be increased from 62 to 63 seats.  Yet it allowed an entire season of 

                                                 
 

 

11
 N.Y. Leg. L. Art. 5-A § 83-m. 

12
 Nick Rizzo, Capital New York, Redistricting Reformers Charge, Albany Shrugs (Dec. 1, 2010) available at 

http://www.capitalnewyork.com/article/culture/2010/12/870203/redistricting-reformers-charge-albany-shrugs/ 
(last visited 9/29/14). 

http://www.capitalnewyork.com/article/culture/2010/12/870203/redistricting-reformers-charge-albany-shrugs/
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public hearings – 14 hearings from July 2011 to November 2011 – elapse without revealing that 
it had decided create the new district, a decision it revealed on January 6, 2012.  The decision to 
create a new Senate district was one of the most controversial of the 2012 process, triggering 
state and federal lawsuits.  By failing to inform the public of its decision during the pre-
announcement hearings, LATFOR prevented interested citizens from participating in a 
meaningful way in the process. 

This would not be possible under the terms of the proposed redistricting amendment.  First, the 
public would be entitled by law to participate actively in the process.  Second, the redistricting 
commission would be required “[a]t least thirty days prior to the first public hearing” to make 
its “draft redistricting plans, all of the relevant data, and related information” widely available 
to the public “in print form and using the best available technology.”13  Third, the commission 
would have to present its plans, data and information “in a form that allows and facilitates their 
use by the public to review, analyze and comment on such plans and to develop alternative 
redistricting plans.” 

E. THE LEGISLATURE DOES NOT REFLECT THE DIVERSITY OF NEW YORK 

STATE 

One of the goals of representative democracy is to ensure that people have fair representation 
in government.  While effective representation does not require that an elected legislator be a 
member of the ethnic community that elects the official, the persistent gap between minorities 
in New York and minorities in elected office is notable.  By favoring incumbents, the 
redistricting process ensures that the legislature is slow to reflect demographic and cultural 
changes in the state’s population. 

1. Queens – Representation of Minority Communities14 

Queens County is the most diverse county in New York State.  White Non-Hispanics, Hispanics 
and Asian Americans each make up roughly 25 percent of the population of Queens, yet in the 
25-member delegation, 15 representatives are White Non-Hispanic, 3 are Hispanic and 1 is 
Asian-American. 

Redistricting cycles can create opportunities for minority groups to elect candidates of their 
choice by drawing districts lines so that in a given district a minority group holds the majority or 
plurality of the voting-age population.   Citizens Union tallied the number of Assembly and 

                                                 
 

 

13
 Amended Article III, Section (4)(c)(6). 

14
 All district-specific statistics from the Legislative Task Force on Demographic Research and Reapportionment.  

Population statistics from the U.S. Census. 
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Senate districts in Queens created during the 2012 redistricting cycle where members of four 
groups – White Non-Hispanic, Black or African-American Non-Hispanic, Hispanic, and Asian 
American – held a majority or a plurality of the district’s voting age population in 2012, and 
compared that number to the number of districts that could be created if district lines were 
drawn based on the countywide proportion of groups in the population.  Differences between 
the two numbers are an indication that the redistricting process did not create adequate 
opportunities for groups to elect candidates of their choice. 

State Senate 

The Latino and Asian American communities in Queens are currently underrepresented in the 
Senate.  The Senate has 7 representatives from Queens.  White Non-Hispanics make up 27.60 
percent of the population of Queens.  Blacks/African American Non-Hispanics make up 17.70 
percent, Hispanics make up 27.50 percent, and Asian Americans make up 22.80 percent.  Under 
a proportional apportionment based on countywide demographics, it is possible to create 2 
Senate districts where Hispanics are the majority or plurality of the voting age population and 2 
districts where Asian Americans are in the majority or plurality.    The 2012 redistricting cycle 
created 1 district where Hispanics hold a majority/plurality and 1 where Asian Americans do. 

 Only 1 Latino legislator currently holds a seat in the Senate delegation from Queens 

 No Asian American holds a seat. 

Table 5: Senate Representation of Minority Communities in Queens County 

Group 

Percentage of 
Queens 
Overall 

Population 

Countywide 
Proportional 

Apportionment 
of Districts 

Actual No. of 
Districts Where 

Group is 
Majority or 

Plurality of VAP
15

 

Difference between 
Proportional and 

Existing 
Apportionment 

Legislators Elected 
in 2012 

White Non-
Hispanic 

27.60% 2 3 +1 4 

Black/African 
American Non-

Hispanic 
17.70% 1 2 +1 2 

Hispanic 27.50% 2 1 -1 1 

Asian American 22.80% 2 1 -1 0 

 Total Districts: 7 

 

                                                 
 

 

15
 VAP means voting-age population. 
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State Assembly 

In the Assembly, the Latino and Asian American communities are currently underrepresented in 
Queens. 

As many as 5 Assembly districts could have been created for the Latino community in Queens, 
given the population countywide.  The 2012 redistricting plan created 4 districts. 

 Only 2 Latino legislators currently hold seats in the Assembly in Queens. 

Similarly, as many as 4 districts could have been created for Asian American in Queens, given 
the population countywide.  Instead, 3 seats were created with the opportunity for Asian 
Americans to elect a candidate, meaning that they hold at least a plurality of the population in 
the district. 

 Only 1 Asian American legislator currently holds a seat in the Assembly in Queens. 

Table 6: Assembly Representation of Minority Communities in Queens County 

Group 

Percentage of 
Queens 
Overall 

Population 

Countywide 
Proportional 

Apportionment 
of Districts 

Actual No. of 
Districts Where 

Group is 
Majority or 

Plurality of VAP 

Difference between 
Proportional and 

Existing 
Apportionment 

Legislators Elected 
in 2012 

White Non-
Hispanic 

27.60% 5 7 +2 10 

Black/African 
American Non-

Hispanic 
17.70% 3 4 +1 5 

Hispanic 27.50% 5 4 -1 2 

Asian American 22.80% 4 3 -1 1 

 Total Districts:18 
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3  
Conclusion 

In 2012, majority party leaders in the legislature carried out the business of partisan 
gerrymandering as usual, controlling the redistricting process and drawing district lines for 
partisan purposes rather for the purpose of giving voters choice at the polls and genuinely 
competitive elections.  

Had Proposal 1 been in place in 2012, it is likely that competition at the polls would have risen, 
the rate of incumbent re-election would have fallen below 97 percent, and the chances for new 
candidates to run and win, including candidates representing the changing demographics of 
New York State, would have increased.   

The majority leaders in each house would have been stripped of their unchecked power by an 
express ban on partisan gerrymandering and the establishment of a politically balanced and 
impartial redistricting commission.   The public would have had the right to full and meaningful 
engagement in the redistricting process and the ability to analyze and understand the 
commission’s motivations and to participate effectively in the decision-making process.   

More competitive elections, and a fair and transparent process, would have gone a long way to 
giving the incoming legislature a way forward toward finding meaningful common grounds for 
solving the state’s pressing issues. 

 


