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The Citizens Union distributed a report yesterday, Rigged to Maintain Power,1

describing the faults of the 2012 New York State redistricting process and of the resulting
districts. The report also argues that Proposal 1, the NYS constitutional amendment that
is to appear on the ballot in November, will prevent such a deplorable process from being
repeated in future decades.

The Citizens Union’s critique of the 2012 redistricting is valid.

It is pure fantasy, however, to suppose that Proposal 1 would prevent the same
thing from being done again in 2022. If anything, Proposal 1 would be a step backward.

I previously distributed a critique of Proposal 1, The Supposed Constitutional
Reform of Legislative Redistricting, dated September 17. It provides much more detail
and documentation. For convenience of reference, I will distribute it again with this
memo, while offering here a brief reply to the CU’s arguments. Some repetition is of
course unavoidable.

These are the principal errors in the CU’s arguments for Proposal 1:

1. The Legislature would be free to substitute an entirely different plan for the
commission’s proposal.

The most seriously misleading paragraph in the CU report is the following (p. 5):

Because reapportionment plans are enacted into law by the legislature,
the legislature would play a role insofar as the plan would have to be
approved, but the legislature would be barred from making any changes
to the commission’s plan during the legislative process.  Only an up or

*  I directed the staff work on redistricting for the Minority (Democratic) Leaders of the New York State
Senate from 1980 through my retirement at the end of 2005. I offered advice to the redistricting staff of the
Democratic Senate Conference during the 2011-12 redistricting process, and exchanged information with
them, but I have not worked for or represented the Minority Leader since 2005. I consulted with the
Committee on Election Law of the Bar Association of the City of New York during the preparation of their
report, A Proposed New York State Constitutional Amendment to Emancipate Redistricting from Partisan
Gerrymanders: Partisanship Channeled for Fair Line-Drawing (2007), and was the principal drafter of the
text, but I do not, and never did, represent or speak for the Committee or the Association. (I am not a
lawyer.) The opinions I express are solely my own.

I was a plaintiff in Cohen v. Cuomo (2012), the unsuccessful state court challenge to the Legislature’s
latest reinterpretation of the size-of-the-Senate formula. I was also a witness for the plaintiffs in the
unsuccessful challenge to the 2012 apportionment of State Senate districts (the last phase of Favors v.
Cuomo, decided in the US District Court for the Eastern District of New York in 2014.)

1 Available at: https://www.scribd.com/doc/242304450/CU-Report-Rigged-to-Maintain-Power.
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down vote on a commission plan would be permitted.  If the legislature
twice failed to approve a commission’s plan, it would not be permitted to
start over.  Rather, it would be required to work from the commission’s
plan to develop a plan that complied with all of the new constitutional
requirements, including the express constitutional ban on partisan
gerrymandering.

This is false, as anyone who reads the full text of Proposal 1 should be able to see.
It provides that if the Legislature twice rejects the proposals of the commission, “each
house shall introduce such implementing legislation with any amendments each house of
the legislature deems necessary,” and “[i]f approved by both houses, such legislation
shall be presented to the governor for action” [emphasis added].

“Any amendments.” That means the two majorities can amend the legislation to
substitute their own designs for the commission’s districts. Proposal 1 imposes no limit
on the extent of the amendments, and does not require the Legislature to offer any
explanation or justification.2 The CU report states (p. 6): “Any deviation in population
size from district to district – a powerful mechanism for skewing districts in a partisan
direction – will have to be publicly and specifically justified in writing.” But this rule
applies only to the commission, not to the Legislature when it substitutes the real
redistricting plan.

Judge McGrath recognized this when he ruled that the commission must not be
described on the ballot as “independent”:

If these principles were truly designed to “fundamentally change the
Legislature’s role and discretion in the redistricting process” as
advocated by the respondent, there would be some direction in the
amendment that actually connected the Legislative vote on the proposed
plan to those principles. In other words, not only can the Legislature
disapprove the Commission’s decision, but it can do so without giving
any reason or instruction for future consideration of these new principles.
The plan can be rejected for the purely partisan reasons that this
Commission was designed to avoid.
…

2 A law enacted at the same time that the amendment was first approved by the Legislature, Chapter 17 of
the Laws of 2012, appears to limit the Legislature to reassigning no more than 2% of the population of any
district proposed by the commission. But the 2% limitation is illusory, because it is not part of the proposed
constitutional amendment. Since the Legislature cannot, by statute, bind a future Legislature as to the
substance of legislation, this statutory rule would be overridden by any redistricting law that complies with
the rules that are actually part of the NYS Constitution. The Legislature would be free to exercise its
discretion to make any amendments to the commission’s proposals, as provided in the proposed
constitutional amendment. The new law containing those amendments, and including the magical words
‘notwithstanding any other provision of law,’ would supersede Chapter 17 of the Laws of 2012, and would
override the no-more-than-2% rule. If the drafters of Proposal 1 had truly intended to limit the Legislature
to only marginal changes to the commission’s proposals, they would have included the no-more-than-2%
rule in the amendment itself. They chose not to do so. The CU deserves some credit for not citing the bogus
Chapter 17 rule in their report.
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Legislative semantics do not change the reality that the Commission’s
plan is little more than a recommendation to the Legislature, which can
reject it for unstated reasons and draw it own lines.3

The only constraint on the Legislature would still be the threat of a Governor’s
veto. The last Governor to veto a redistricting bill in New York was Franklin Roosevelt.

2. Proposal 1 would not prevent partisan gerrymandering.

Proposal 1 would not effectively “outlaw” partisan gerrymandering, or protect
minority voting rights, unless plaintiffs could persuade the state courts to find a
redistricting plan unconstitutional under the new rules. But the amendment leaves intact
the precedents that make it impossible for plaintiffs prevail.

Precedents set by the NYS Court of Appeals, chiefly in Wolpoff v. Cuomo (1992)
and Cohen v. Cuomo (2012), require that plaintiffs show not only that the Legislature
departed unnecessarily from the constitutional rules on redistricting, but that the
Legislature acted in bad faith in dealing with the conflicts between some constitutional
rules and others.  And they must prove this beyond a reasonable doubt – the strict
standard of proof that applies to prosecutions for crimes.

This is an impossible burden for plaintiffs to meet, as the outcomes of Wolpoff
and Cohen clearly show. If the rules are truly to constrain the Legislature, the NYS
Constitution must be amended to provide that plaintiffs must prove only that the
Legislature made a clear error in applying the rules, and that they must prove this only
by clear and convincing evidence. Proposal 1 does not address this problem.

In Cohen v. Cuomo, in which I was one of the plaintiffs, we carefully framed the
complaint to avoid raising any of the issues that were addressed in 1992 in Wolpoff, such
as unnecessary division of counties and non-compact districts. The complaint was strictly
limited to the Senate Majority’s self-serving manipulation of the Senate-size formula,
which was not at issue in 1992. The Court of Appeals found nevertheless that we had
failed to prove beyond a reasonable doubt that it was impossible to reconcile the
continual reinterpretation of this formula with the Constitution.

Court of Appeals Judge Vito J. Titone was correct in 1992 when he said, in his
Wolpoff dissent, that the decision “will be read by many as a signal that our State
constitutional provisions no longer represent serious constraints on the critically
important redistricting process.” That is even more clear after the Cohen decision of
2012.

Proposal 1 does not even attempt to provide a remedy.

3 Lieb v. Walsh, N.Y. Supreme Court, Albany, 2014, slip. op. 24262, at 6.
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3. The constitutional rules requiring population equality, compact districts, and
limited division of counties by district lines, are merely retained from the
existing constitutional language adopted in 1894. The Legislature would be able
to ignore those rules in 2022 as freely as it did in 2012.

The CU report shows how the Legislature treated with mocking contempt the
existing NYS constitutional rules on redistricting, adopted in 1894: limiting the division
of counties, compactness, the “obligation to create districts as nearly equal in number of
inhabitants as practicable” (the last cited by the CU, p. 2, as though it is an innovation).
My September 17 memo provides additional examples.

But as both the CU report and my own previous memo both show, the Legislature
was free to ignore these rules in 2012. And Proposal 1 would leave the Legislature free to
do so again in 2022 and thereafter, for the reasons explained above. In light of the
Wolpoff and Cohen precedents, no one would even bother to ask the state courts to
enforce these rules.

The CU rightly faults the Legislature for manipulating the district population
deviations to produce a malapportionment of districts among the regions of the state.
Proposal 1 would create no new rule to stop this practice. The Legislature would still be
constrained only by the population equality standard derived from the Equal Protection
Clause of the 14th Amendment. As in 2002 and 2012, they could manipulate the
population deviations in almost any way they like, so long as there is no more than a 10%
difference between the single most and least populous districts. As the CU report shows,
this allows plenty of room for an unequal and unjust apportionment of districts. (The
Legislature could even exceed a 10% ‘total deviation’ if they are willing to assume the
burden of justifying a larger population range in federal court.)

4. If there is no hope of enforcing the existing rules, which Proposal 1 merely
retains, there is even less hope of enforcing the new rules.

It is very important to understand that, from the standpoint of evidence, a dispute
over population deviations, division of counties, and compactness is relatively simple.
The description of population deviations requires simple statistics available in any
spreadsheet program. The share of the total number of districts apportioned to a region,
however defined, is easily compared with the region’s share of the total state population.
The number of divided counties in a redistricting plan can be counted by looking at a
map. The mostly widely used redistricting software, Maptitude for Redistricting, offers
eight mathematical measures of compactness as standard menu items.

 It is easy to demonstrate, by comparison with an alternative plan, that a
redistricting plan has unnecessarily large population deviations and excessively non-
compact districts, divides more counties than can be justified by any legitimate purpose,
and apportions districts unfairly and unjustly among regions of the state. If a plan is
especially egregious, like the redistricting legislation of 2012, it is easy to show that an
alternative could be crafted that would be superior by every one of these measures.
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It is now hopeless to challenge a redistricting plan in state courts on these clearly
defined grounds, under the constitutional rules that Proposal 1 would merely retain from
the 1894 Constitution. The new rules – not favoring candidates or parties, and protecting
minority voting rights – involve evidentiary issues that are vastly more complex. The
litigation would require extensive document discovery and depositions of hostile
witnesses. If legislators and their staffs are discreet about what they say in their e-mails
and confidential (but possibly discoverable) memos, they need not worry. Under the
Wolpoff and Cohen precedents, they hardly need to worry even if they are indiscreet.
Gerrymandering will be “outlawed,” but not prevented.

5. But just in case!

Proposal 1 would actually add a new constitutional rule, not mentioned in the CU
report, calling for “maintenance of cores of existing districts” – i.e., preserving the
previous gerrymander. This is to make extra sure that there will be no judicial
enforcement of the rules, old and new, that the CU celebrates.

This rule conflicts with any state constitutional rules that seem to call for a
departure from the practice of 2012. It is inconceivable that the state courts would not
defer to the Legislature in deciding how to resolve this contradiction.

Moreover, in future litigation in federal courts – whether addressing the
apportionment of districts or minority voting rights – legislative defendants, instead of
citing the “maintenance of cores of existing districts” as a merely notional tradition,
would now be able to cite it as a state constitutional rule that they conscientiously
obeyed.

Conclusion

The Citizens Union report provides a good account of what was wrong with the
2012 redistricting process, and with the legislative districts it produced. It is easy to
understand how earnestly they want to believe that a solution is at hand, and that great
things are being accomplished through their efforts.

But as I demonstrate above, and in much more detail in my September 17 memo,
their hopes for Proposal 1 are illusory. It would even take specific steps backward, such
as the “maintenance of cores” rule and others that I document in the longer memo.

Much more importantly, however, if the voters of New York can be persuaded
that Proposal 1 is the fundamental reform it pretends to be, any possibility of genuine
reform of the redistricting process will probably be foreclosed for decades to come.


