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The proposed constitutional amendment to create an ‘independent redistricting
commission,’ which is to be presented to the voters as Proposal One on the 2014 General
Election ballot, would not loosen the legislative majorities’ grip on redistricting. It is
designed to leave the Legislature in ultimate control, and especially to leave the way open
to the sort of bi-partisan gerrymanders that were enacted in 1982, 1992, 2002, and 2012.

The amendment ostensibly adds protections of minority voting rights, and a
prohibition of gerrymandering, to the NYS Constitution. But it leaves intact certain
judicial precedents, and adds a contradictory constitutional provision, which together
ensure that state courts will not enforce the new rules. As in the current system, the
legislative majorities will be free to abide by or to ignore these rules, as their leaders find
convenient.

Such freedom from constitutional constraint is the only genuine ‘independence’
that the amendment provides. The word ‘independent,’ as applied to the proposed
commission, means no more than the label ‘natural’ on a bag of potato chips.

Amending the NYS Constitution is supposed to be a slow, deliberative process.
An amendment must be approved twice by the Legislature – with the second approval
coming from a newly elected Legislature – before it can be presented to the people in a
referendum. The Legislature first approved this amendment in 2012 three days after it
was made public. There was no public hearing, and no time for serious deliberation.
Although the amendment was not to appear on the ballot until November 2014, it was
approved for the second time in January 2013, less than one month after the newly
elected Legislature took office – rushed through again without a single public hearing.

Why the amendment was pushed through the Legislature in this fashion is
obvious: it cannot withstand serious scrutiny.

* I directed the staff work on redistricting for the Minority (Democratic) Leaders of the New York State
Senate from 1980 through my retirement at the end of 2005. I offered advice to the redistricting staff of the
Democratic Senate Conference during the 2011-12 redistricting process, and exchanged information with
them, but I have not worked for or represented the Minority Leader since 2005. I consulted with the
Committee on Election Law of the Bar Association of the City of New York during the preparation of their
report, A Proposed New York State Constitutional Amendment to Emancipate Redistricting from Partisan
Gerrymanders: Partisanship Channeled for Fair Line-Drawing (2007), and was the principal drafter of the
text, but I do not, and never did, represent or speak for the Committee or the Association. (I am not a
lawyer.) The opinions I express are solely my own.

I was a plaintiff in Cohen v. Cuomo (2012), the unsuccessful state court challenge to the Legislature’s
latest reinterpretation of the size-of-the-Senate formula. I was also a witness for the plaintiffs in the
unsuccessful challenge to the 2012 apportionment of State Senate districts (the last phase of Favors v.
Cuomo, decided in the US District Court for the Eastern District of New York in 2014.)
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In summary, the amendment has the following objectionable features:

1. The Legislature would still draw its own districts.
2. The structure of the commission ensures that its members would merely be

proxies for the legislative leadership.
3. The amendment would inevitably leave congressional redistricting to the courts, if

the Legislature remains divided.
4. The amendment would open the way for a return to prison-based gerrymandering.
5. The absurd formula for determining the size of the Senate would remain, with all

its potential for self-serving manipulation.
6. Population deviations could still be manipulated to give one part of the state more

than its fair share of districts, while leaving another region under-represented.
7. The amendment would actually weaken the existing New York State

constitutional rules that were originally intended to restrain gerrymandering.
8. The amendment retains many NYS constitutional provisions that have already

been found to violate the Equal Protection Clause of the 14th Amendment, or that
are otherwise obsolete.

9. The supposed guarantees of minority voting rights, and the prohibition of
gerrymandering, are mere decoration, designed to be unenforceable.

The page and line numbers, in boldface below – [page:lines] – refer to A2086
(2013), the joint resolution by which the Legislature approved the proposed amendment
for the second time and scheduled it for a popular vote. (The typographical layout of the
resolution makes citations of pages and line numbers much easier to follow than
references to sections, subdivisions, and paragraphs.) The text is available from the
search feature in the Legislature’s website: http://public.leginfo.state.ny.us.

Since the hyperlinks may be difficult to use in a PDF, URL’s for the New York
judicial decisions, federal and state, are listed in chronological order on the last page.

1. The Legislature would still draw its own districts.

The ‘independent commission,’ to be established by adding a new Section 5-b to
Article III of the NYS Constitution, would have an equal number of appointees by the
majorities and minorities of both houses. That is an improvement over the current system
for appointing the Joint Legislative Task Force on Demographic Research and
Reapportionment (LATFOR – an acronym derived from an old name for the Task Force),
but the ultimate authority would remain with the majority party in each house of the
Legislature. Like LATFOR, the new commission would merely propose redistricting
plans for the consideration of the Legislature.

The proposed constitutional amendment provides that if the Legislature twice
rejects the proposals of the commission, “each house shall introduce such implementing
legislation with any amendments each house of the legislature deems necessary,” and
“[i]f approved by both houses, such legislation shall be presented to the governor for
action” [3:14-20, emphasis added].
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“Any amendments.” That means the two majorities can draw whatever districts
they like, and the you-do-yours-we’ll-do-ours deal will stay in effect. The only constraint
on the Legislature, then as now, would be the threat of a Governor’s veto. The last
Governor to veto a redistricting bill in New York was Franklin Roosevelt.

A law enacted at the same time that the amendment was first approved by the
Legislature, Chapter 17 of the Laws of 2012, appears to limit the Legislature to
reassigning no more than 2% of the population of any district proposed by the
‘independent redistricting commission.’ Section 3 of Chapter 17 reads in part: "Any
amendments by the senate or assembly to a redistricting plan submitted by the
independent redistricting commission, shall not affect more than two percent of the
population of any district contained in such plan.” Section 4 of Chapter 17 indicates that
Section 3 applies to the ‘independent redistricting commission’ to be created by the
proposed constitutional amendment. Under Section 6(a) of Chapter 17, Sections 3 and 4
are the only parts of that statute still in effect.

But the 2% limitation is illusory, because it is not part of the proposed
constitutional amendment.

Since the Legislature cannot, by statute, bind a future Legislature as to the
substance of legislation, this statutory rule would be overridden by any redistricting law
that complies with the rules that are actually part of the NYS Constitution. The
Legislature would be free to exercise its discretion to make any amendments to the
commission’s proposals, as provided in the proposed constitutional amendment. The new
law containing those amendments, and including the magical words ‘notwithstanding any
other provision of law,’ would supersede Chap. 17 of the Laws of 2012, and would
override the no-more-than-2% rule.

If the drafters of the proposed constitutional amendment had truly intended to
limit the Legislature to only marginal changes to the commission’s proposals, they would
have included the no-more-than-2% rule in the amendment itself.

They chose not to do so.

Voting Rules If the Legislature Remains Divided

If the Temporary President (Majority Leader) of the Senate and Speaker of the
Assembly are members of different parties, approval of a plan proposed by a seven-vote
majority of the commission would require only a simple majority of each house of the
Legislature, the same as now [3:24-29]. But if the Legislature rejects two plans from the
commission, it can amend the second commission plan to create precisely the districts the
legislative majorities want, and the same majority-vote rule still applies. There is no
requirement for a super-majority to approve “such implementing legislation with any
amendments each house of the legislature deems necessary.” The majorities’ amended
(i.e., substitute) plan would be enacted by a simple majority vote in both houses.
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If no plan is approved by a seven-vote majority of the commission, and if partisan
control of the Legislature is still divided, approval of one of the plans emerging from a
faction of the commission would require the votes of 60% of the members of each house
[3:30-35]. The same 60% vote would be required for approval of such a plan after the
Legislature had thoroughly transformed it by amendment.

Note that the question of whether a simple majority or 60% is to be required in the
Senate and Assembly depends only on whether, and by what majority, the commission
has adopted a proposal, not on whether, or how much, the Legislature has amended a
proposal received from the commission [3:14-35]. This is a little hard to follow, because
of the way this section of the amendment – Subdivision (b) of Section 4 – references
other sections. The majority-vote rule applies to any commission proposal submitted to
the Legislature “pursuant to subdivision (f) of section five-b” [3:24-29]. Subdivision (f)
provides for a seven-vote supermajority for the ten-member commission to adopt a
proposal [7:28-50]. The 60% rule applies to any commission proposal submitted
“pursuant to subdivision (g) of section five-b” [3:30-35]. Subdivision (g) provides for the
submission of proposals when seven members cannot agree [7:51 - 8:6]. But nothing in
Subdivision (b) of Section 4, or Subdivisions (f) or (g) of Section 5-b, distinguishes the
rules for the Senate or Assembly to approve an unamended commission proposal from
the rules for approving a proposal that has been amended by the Legislature, and perhaps
thoroughly transformed by amendment.

In 1992, the redistricting bill (S7280) received the votes of 102 of the 150
Assembly members (68.0%), and of 41 of 61 senators (67.2%).

In 2002, the redistricting bill (A11014) received the votes of 119 of the 150
Assembly members (79.3%), and of 40 of the 61 senators (65.6%). If the one absent
Republican senator had been present and voting, there would have been 41 votes in favor
(67.2%).

In 2012, the legislative redistricting bill (A9525) received the votes of 98 of the
150 Assembly members (65.3%), and of 36 of the full complement of 62 Senators
(58.1%). It is widely believed that Sen. Malcolm Smith, who later joined the
‘Independent Democratic’ conference, would have joined the other ‘Independent
Democrats’ in voting for the bill if he had been in the chamber when the vote was called.
That would have brought the ‘yeas’ to 59.7%, one vote short of 60%.1

If the malapportioned and egregiously gerrymandered redistricting plan enacted in
2012 eventually works as its drafters intended, so that in 2022 there are 33 Republicans in
the Senate, allied with five ‘Independent Democrats,’ that would be 38 out of 63 –

1 The members of the Democratic Conference, asserting that they had been promised more time for debate,
walked out when the vote was called and debate was abruptly closed. Sen. Smith was absent from the
chamber at that time. He did not participate in the walk-out, but he did miss the vote. On March 14, when
this vote was taken, the seat for Senate District 27 was vacant. A Special Election to fill the vacancy was
held on March 20. After an extended ballot canvass, the Republican candidate, David Storobin, took office
on June 4. Had Sen. Storobin been in office at the time of the roll-call, and if he and Sen. Smith had both
voted for the bill, there would have been 38 ‘ayes’ – 61.29%.
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60.32%. The ‘Independent Democrats’ would surely still form a redistricting alliance
with the Republicans, since their bargaining power would evaporate if several additional
Democrats were elected. In the Assembly, the Democrats will undoubtedly be able to
reach 60%, and probably two-thirds, without a single Republican vote.

Under the ‘reform,’ such votes would be more than sufficient to enact whatever
lines the two legislative majorities draw. And, of course, as explained above, if the
‘independent commission’ does produce a majority report, the Legislature could
ultimately enact an entirely different ‘amended’ plan by simple majority votes.

In the era of the divided Legislature, legislative redistricting in New York has not
been a matter of Democrats versus Republicans, but of Bolsheviks versus Mensheviks –
the combined majorities defending their interests against the minority party in each
house. The supposed reform is designed to leave the present majorities firmly in control.

Voting Rules If the Same Party Controls Both Houses

The amendment would supposedly prevent another you-do-yours-and-we’ll-do-
ours deal if control of the two houses is not divided between the major parties.

But as the amendment is written, it won’t work.

If the same party controls both houses in 2022, a two-thirds vote for the
redistricting law would supposedly be required in each house. “In the event that the
speaker of the assembly and the temporary president of the senate are members of two
different political parties,” only a simple majority would be required (or 60% in some
cases, as explained above) [3:24-25; 3:30-31; 7:44-45; 8:10-11; 8:33-34]. But a two-
thirds majority would be required “[i]n the event that the speaker of the assembly and the
temporary president of the senate are members of the same political party” [3:36-37;
7:38-39; 8:16-17; 8:41-42].

But note that all of the voting rules in the amendment depend on the party of
which the Temporary President of the Senate is a member – not the party affiliation of a
majority of the senators, nor the party conference of which the Temporary President is
the leader, nor the party affiliation(s) of the senators who may constitute themselves, as in
2013-14, as a ‘majority coalition,’ nor the party affiliation(s) of the senators on whose
votes the Temporary President relied for election to that office. (This observation would
also be true, of course, if ‘Speaker’ were substituted for ‘Temporary President,’ and
‘Assembly’ for ‘Senate.’) There is no rule – elsewhere in the Constitution, in this
amendment, or in the rules of the Senate – that the Temporary President be a member of
the same party as most of the Senators forming the majority (or ‘majority coalition’).2

2 Under the Senate rules adopted for the 2013-14 session, Sen. Dean Skelos, an enrolled Republican, and
Sen. Jeffrey Klein, an enrolled Democrat, serve as Temporary President on alternate days. The 2013-14
Senate rules, including the specific daily schedule for alternating the office of Temporary President, were
adopted with the votes of a coalition of Senators elected variously as Republicans and Democrats, and
including Senators enrolled in both parties.
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So there is a simple solution. If the 2020 election produces a Democratic majority
in the Senate, the leader they choose can re-enroll prior to the 2021 general election,
perhaps as a member of the Working Families Party. The change of enrollment will take
effect immediately after the 2021 election, in time for the Temporary President and the
Speaker to be “members of two different political parties” when the Legislature enacts
the redistricting law in 2022.3

The language used throughout the proposed amendment – “In the event that the
speaker of the assembly and the temporary president of the senate are members of two
different political parties” – makes no provision to bar such an expedient.4  And even
without resorting to this device, the majorities could still enact their plans by
accommodating the personal needs of a few members of the minority party. Such deals
explain some of the lopsided roll-calls from past decades, as summarized above.

There is virtually no possibility that the Democrats will not continue to control the
Assembly, given their huge majorities in recent years (107 Democrats, out of 150 seats,
elected in 2012). So the two-thirds rule is designed, even if it works, only to protect the
Senate Republicans in the event that they find themselves in the minority in 2022 or
thereafter, while the different rules that apply to a divided Legislature – either a bare
majority or 60% – will leave them easily in control of redistricting if they retain the
majority. There is no precedent in New York State for treating one party differently from
another in the Constitution.

2. The structure of the commission ensures that its members would merely be
proxies for the legislative leadership.

The leaders of the four legislative conferences are each to appoint two members
to the commission [6:38-44]. It must be assumed that the appointees will be loyal,
biddable agents of the appointing authorities.

Two more members are to be chosen by the first eight, and these two may not
have been enrolled as either Democrats or Republicans during the preceding five years
[6:45-50]. But again, it must be assumed that biddable commissioners can be recruited
from the Conservative or Working Families parties. The system is not designed to give
the two major parties any incentive to agree on truly neutral tie-breakers, nor would the
ninth and tenth commissioners have the power to assume that role, even if they were so
inclined. The requirement that any proposal by the commission as a whole receive the

3 If this procedure were employed, the Temporary President would then need permission from party
officials – a ‘Wilson-Pakula’ certification – to run for re-election as a Democrat, but that would presumably
be promised in advance.
4 As discussed below, in Item 2 of this memorandum, the amendment does have a provision preventing
such a maneuver by the persons who are to be appointed as the ninth and tenth commission members, who
may not have been enrolled in either of the two major parties for the previous five years. But that rule
applies only to the commission, not to the Legislature itself, where the real line-drawing power will remain.
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support of a supermajority – seven of the ten members – ensures that any such proposal
must be a bi-partisan incumbent-protection gerrymander.

There are two significantly different alternative approaches, both of which show
what is wrong with the not-really-independent commission in the proposed amendment.

One Alternative: A Bi-partisan Commission with Final Authority and a Neutral
Tie-breaker

The system in the proposed amendment contrasts with that of New Jersey, where
a) the final decision on legislative redistricting is made by the commission, not the
legislature; b) there are an even number of partisan Democratic and Republican
appointees, and a single neutral tie-breaker appointed by the Chief Justice of the NJ
Supreme Court; and c) only a simple majority is required for adoption of a plan, so the
tie-breaker can compel the two parties to compete in offering plans he or she would
accept. The tie-breaking role has repeatedly gone to respected academic experts, and the
system has worked well.5

A similar system – explicitly designed to lead to a last-best-offer arbitration – was
proposed by the Committee on Election Law of the Bar Association of the City of New
York in its report, A Proposed New York State Constitutional Amendment to Emancipate
Redistricting from Partisan Gerrymanders: Partisanship Channeled for Fair Line-
Drawing (2007).6 They would vest final redistricting authority in a nine-member
commission. Each of the four legislative leaders would appoint two members, whose
partisanship is assumed. The ninth member, the chair, would be appointed with the
approval of six of the other members, including one appointee of each of the four
legislative leaders, and subject also to the approval of the Governor.

Adoption of a redistricting plan would require a simple majority, which must
include the chair. As explained at greater length in the report (pp. 4-6), the Bar
Association specifically rejects a supermajority requirement for adoption of a plan,
because:

5 For excellent summaries of the redistricting procedures that have been followed in each state, with
citations to the related litigation, see the ‘All About Redistricting’ website maintained by Prof. Justin
Levitt (Loyola Law School, Los Angeles): http://redistricting.lls.edu. The pages for each state are linked to
the map on the home page.

The New Jersey page is: http://redistricting.lls.edu/states-NJ.php.

New Jersey employs a somewhat different, but similar, commission system for congressional
redistricting. This, too, is described on the New Jersey page of ‘All About Redistricting.’

Prof. Levitt is also the principal author of A Citizen’s Guide to Redistricting, a publication of the
Brennan Center for Justice, which is the best general introduction to the subject. The latest edition (2010),
with a foreword by Prof. Erika Wood (NYU School of Law), can be downloaded at:
http://www.brennancenter.org/publication/citizens-guide-redistricting-2010-edition.
6 The Bar Association report can be read or downloaded at:
http://www.nycbar.org/pdf/report/redistricting_report03071.pdf.
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a supermajority requirement would give each partisan faction a
veto, and effectively deprive the chair of the critical power to forge
a competitive plan. In practical reality, there would be no way for
the chair to overcome that partisan veto, except by agreeing to a
plan that protected more incumbents at the expense of the
constitutional mandates. The ability of the chair to play off one
side against the other, in an arbitration process that serves
constitutional principles, would be lost.

Another Alternative: A Commission with Final Authority, and Fully Independent
of the Legislature

Some of those who agree with me about the defects of the proposed amendment
feel very strongly that even the commission proposed by the Bar Association would still
be much too closely tied to the Legislature, and that an entirely independent commission
should be instituted.

An example of such a system, which seems to have worked well, is that which
was employed in California during the last redistricting round. A useful description may
be found at the ‘All About Redistricting’ website.7 Arizona has a somewhat similar
system, but with a greater role for legislative leaders in choosing the commissioners.8 (In
California, by contrast, the legislative leaders only have a limited veto over the pool of
nominees to the commission.)

But a comparison with either of these alternative systems makes it clear that there
would be nothing at all independent about the ‘independent redistricting commission’ in
the proposed amendment.

3. The proposed commission would inevitably leave congressional redistricting to
the courts if the Legislature remains divided.

Although the divided legislature has never had difficulty agreeing to let the
Democrats do as they like with the Assembly districts, while the Republicans do as they
like with the Senate districts, the two majorities have repeatedly been unable to agree on
congressional districts. LATFOR has repeatedly failed even to propose a congressional
redistricting plan to the Legislature, although that has always been part of its statutory
responsibility.

In 1982, 1992, and 2002, the two legislative majorities agreed on congressional
districts only when a US District Court was about to impose its own plan. In 1992, the
Legislature finally adopted the plan developed by state Supreme Court referees. In 2002,
the Legislature adopted a modified version of the plan developed by a US District Court’s

7 The ‘All About Redistricting’ California page is: http://redistricting.lls.edu/states-CA.php.

8 The ‘All About Redistricting’ Arizona page is: http://redistricting.lls.edu/states-AZ.php.
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special master. In 2012, the Legislature did nothing, and simply left congressional
redistricting to the US District Court.

The structure of the proposed commission will obviously produce the same
impasse in future decades if the Legislature remains divided. In this respect, too, it is
quite different from the California, Arizona, and New Jersey systems, as well as the NYC
Bar Association proposal.

4. The amendment would open the way for a return to prison-based gerry-
mandering.

The law passed in 2010 requiring that, for redistricting purposes, prison
populations be subtracted from the places of incarceration and re-allocated to the
prisoners’ permanent home addresses, was the only significant reform of NYS
redistricting rules in 40 years. (This is Part XX of Chapter 57 of the Laws of 2010.9

Among other provisions, Part XX added Subsection 13 to Section 83-m of the Legislative
Law, the section governing LATFOR.)

Legislative apportionment in New York had previously been distorted by
counting prisoners in the population of the communities in which the prisons are located,
thus giving extra weight to the actual residents of those communities.10

Why was the prisoner re-allocation omitted from the rules in the proposed
constitutional amendment?

There are two possible answers:

a. Republican Senators, who unsuccessfully challenged the constitutionality of Part
XX in Little v. LATFOR (2011),11 want a basis to argue that the prisoner re-
allocation rule does not survive when the existing redistricting rules and
procedures are superseded by a comprehensive constitutional amendment creating
a new redistricting commission. (Section 83-m of the Legislative Law creates the
existing Legislative Task Force on Reapportionment – LATFOR – and assigns its
powers and duties. The creation of the adjusted database, and its use in
formulating legislative redistricting plans, are duties assigned to LATFOR.) There
is some honest dispute about whether the prisoner re-allocation rule would
survive in some fashion, but the matter could easily have been resolved by
including it in the amendment.

9 The ‘XX’ is not a Roman numeral. Part XX is preceded by part WW, and followed by Part YY.)
10 For an account of the distorting effect, see Erika L. Wood, Implementing Reform: How Maryland and
New York Ended Prison Gerrymandering (2014), pp. 4-5. The report is a publication of Demos, and is
available from their website at:
http://www.demos.org/publication/implementing-reform-how-maryland-new-york-ended-prison-
gerrymandering.

11 Ibid., pp. 17-18, provides a brief account of Little, with citations to the decision and other documents.
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b. The proposed amendment is designed, at the very least, to permit a return to
prison-based gerrymandering, which would be impossible if the re-allocation rule
were now incorporated in the Constitution. As it stands, the re-allocation is
merely a statutory requirement, and the Legislature is free to enact a redistricting
law that ignores it, since the Legislature cannot, by statute, bind a future
Legislature as to the substance of legislation. Indeed, it was only a lawsuit seeking
to enjoin the state from reverting to prison-based gerrymandering without
preclearance under Section 5 of the Voting Rights Act – the original Favors v.
Cuomo complaint – that finally persuaded the Senate Majority a) to permit the
LATFOR staff to produce a database reflecting the re-allocation, and b) to base
2012 redistricting on that adjusted database. (The staff then did an excellent
professional job in creating the adjusted database.12) Now that the US Supreme
Court, in Shelby County v. Holder (2013), has removed New York, like all other
jurisdictions, from the preclearance requirement, nothing will prevent the
Legislature from reverting to prison-based gerrymandering in 2022. The proposed
Amendment is clearly designed to leave the way open to do so.

5. The absurd formula for changing the size of the Senate would remain.

The absurd provision that occasionally increases the size of the Senate, based on
relative population increases in the more populous counties, would be retained under the
‘reform’ [4:36-43].

This provision was originally part of the 1894 Constitution’s strict apportionment-
by-county rules. It was one of several rules designed to limit the relative share of Senate
districts apportioned to the more populous counties. The senate-size rule provided that if
new census counts entitled one of the larger counties to additional districts, the Senate
would be enlarged by that amount: the districts would not be re-apportioned from
elsewhere in the state.13

Those rules were struck down by the US Supreme Court in WMCA, Inc. v.
Lomenzo, 377 U.S. 633 (1964), because the resulting districts had highly unequal
populations. The senate-size rule is now a relic that serves only to determine the total
number of senators.  But because of historical circumstances that ought by now to be
irrelevant – Bronx County was created in 1914 out of territory that in 1894 had been part
of New York and Westchester Counties, Nassau County was created out of part of
Queens County in 1899, and Richmond and Suffolk Counties constituted a single Senate
district in 1894 (!) – its meaning is ambiguous, and it is subject to self-serving
manipulation by the Senate Majority.

12 Ibid., pp. 18-23, describes the successful implementation of the prisoner re-allocation law.

13 The formula provides for increasing the total number of districts above the 50 districts that were
specified in the 1894 Constitution. The original text of the 1894 Constitution, with the apportionment and
metes and bounds of the Senate districts given at pp. 5-9, is available at:
http://www.nycourts.gov/history/legal-history-new-york/documents/Publications_1894-NY-
Constitution.pdf.
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The correct interpretation accounting for these boundary changes had seemed to
be a settled matter after the NYS Court of Appeals upheld the formula adopted by the
Legislature in 1972, and rejected an alternative interpretation proposed by plaintiffs.14

The same interpretation was then applied by the Legislature without question in the
redistrictings of 1982 and 1992, and also by the special master appointed by a US District
Court in Flateau v. Anderson in 1982. The consistent use of this formula, applied to the
census counts for each decade, produced 60 Senate districts in 1972, increased the
number of districts from 60 to 61 in 1982, and again produced 61 districts in 1992.

In 2002, the senate-size formula of 1972, 1982, and 1992 would again have
produced 61 districts if applied to the 2000 census counts. But a redistricting analyst for
the Senate Majority concluded that, given the new population distribution in the 2000
census, a Senate of 62 districts would better serve their political calculations than either
61 or 63 districts, permitting the apportionment to be skewed as far as possible in favor of
upstate (while keeping the population range among the districts within 10%, to avoid
heightened judicial scrutiny). In March 2002 the Senate Majority’s redistricting counsel
discovered – purely from his study of New York State constitutional history – that the
best constitutional interpretation happened to be one that would produce a Senate of 62
districts in 2002. It was merely a happy coincidence that he made this discovery after his
clients had been secretly working on a 62-district plan for more than half a year. The
improved interpretation was not, however, quite new: there was nothing in the March
2002 legal memorandum to distinguish it from the interpretation that had been urged
upon the NYS Court of Appeals by the unsuccessful plaintiffs in 1972.

As applied to the 2010 census, both the senate-size formula used in 1972, 1982,
and 1992, and that which appeared to have been used in 2002, would have yielded 62
districts, the same as in 2002. But the arithmetic had changed, and given the population
distribution of 2010, a Senate of 63 districts would permit the apportionment to be
skewed in favor of upstate more than a Senate of either 62 or 64 districts (again, within
the constraint of a 10% total population deviation).15 So in January 2012, the Senate

14 Schneider v. Rockefeller, 31 N.Y.2d 420, 431-434 (1972).

15 In 2012 the Senate Majority wished to add an additional district upstate, supposing that it would elect a
Republican. The plan did not work; the Democratic candidate, Cecilia Tkaczyk, won the new SD 46 by a
margin of 18 votes. But this design explains the arithmetic that dictated a 63-district Senate.

A 62-district Senate would not have served the Senate Majority’s design. If a total of 28 districts were
to be created in the region north of New York City as part of a 62-district plan, instead of the 27 that had
been drawn in 2002, it would have been necessary to reduce the number of New York City districts from
26 to 25. If the total state population of 19,363,397 were divided among only 62 districts, the statewide
mean (the ‘ideal’ district population) would be 312,313. Dividing the aggregate population of the 26 New
York City districts (8,276,194 – the population of New York City, plus Mount Vernon and Pelham, which
are attached to Bronx districts) among only 25 districts would yield an average population of 331,048 for
the 25 districts, which is 18,735 – 6.00% – above the 62-district ideal of 312,313. The 28 districts north of
New York City have an aggregate population of 8,250,734, averaging 294,669. That would be 17,644 –
5.65% – below the 62-district ideal. The total deviation would thus be at least 11.65%, and allowing for
some population differences among the upstate districts, it would almost certainly exceed 12%. The only
way to create the additional upstate district, and to keep the total deviation below 10%, was to increase the
Senate to 63 districts, while maximally underpopulating most of the upstate districts.
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Majority’s redistricting counsel revealed that his constitutional analysis of 2002 had a
provision not discussed in his 2002 memorandum and never previously disclosed. It
turned out that the really, really best interpretation of the Constitution led to the creation
of a 63-district Senate when applied to the 2010 census.16

In Cohen v. Cuomo (2012) a group of plaintiffs, including myself, tried to
persuade the state courts that the Constitution’s senate-size provision is a rule that the
Legislature must follow, not a smorgasbord from which it may choose.17 But, as
discussed below in Item 9, the NYS Court of Appeals found that we had failed to prove
beyond a reasonable doubt that the Senate Majority’s continual re-interpretation could
not be reconciled with the Constitution.

A 64-district Senate would not have worked either. Suppose that a 64-district Senate were apportioned
as follows: 9 districts to Long Island, as in the 2012 Senate Plan; 26 to New York City (including Mount
Vernon and Pelham in two of those districts, also as in the 2012 Senate Plan); and 29 north of New York
City, one more than in the 63-seat plan that was enacted. The ideal district population for a 64-district
Senate would be 302,553 (the state total of 19,363,397, divided by 64). The 26 New York City districts
would have an average population of 318,315 (as in the 2012 Senate Plan), and an average deviation of
15,762 – 5.21% –  above the ideal. The 9 Long Island districts would have an average population of
315,163, as in the 2012 Senate Plan, and an average deviation of 12,610 – 4.17% – above the ideal.  But the
29 districts north of New York City would have an average population of 284,508, and an average
deviation of 18,045 – 5.96% – below the ideal. The total deviation of such a plan would be at least 11.17%,
and allowing for some population difference among the upstate districts, would probably approach 12%, a
total deviation that would be presumptively unconstitutional.

So it turned out that 63 districts were exactly what the political calculus required, and it was duly
discovered that 63 districts were also exactly what the Constitution required.

(Note that the population figures for 2010, here and throughout this memorandum, come from the
LATFOR database adjusted for the prisoner re-allocation.)

16 The history of the senate-size formula and the reinterpretations of 2002 and 2012 are discussed at length
in two appendices to the written testimony I submitted to LATFOR on February 21, 2012. The PDF is
available on the LATFOR website:
http://latfor.state.ny.us/justice2012/senate1/Exhibits/022Joint%20Exhibit%2022%20--
%20Alternative%20Plan%20Proposals/plan_submission_19/The%20Senate%20Alternative%20Revision%
20-%2012%20February2012%20-%20and%20Senate%20Majority%20Proposal%20Compared.pdf.

The relevant appendices are my memorandum dated January 8, 2012 (‘The Size of the New York State
Senate: A Reply to Michael Carvin’), beginning at the 18th page of the PDF, and another dated February 20,
2012 (‘The Number of New York State Senate Districts’), beginning at the 25th page of the PDF. Each
appended document has its own internal pagination. The references to ‘the 18 th page,’ etc. indicate where
these items are to be found within the PDF document as a whole.

The calculations that led to the decision to create 62 districts in 2002 are explained in three internal
Senate Majority memoranda that are reproduced beginning at the 41st page of the PDF. These are dated
May 4, 2001, July 20, 2001, and December 18, 2001.

17
Cf. Charles Z. Lincoln, The Constitutional History of New York (1906), Vol. 3, p.  218, explaining that

the constitutional convention of 1894 intended to leave “little room for the exercise of legislative
discretion” in reapportionment, and Vol. 4, p. 346, explaining that the framers of the 1894 Constitution
imposed a “more rigid rule” for reapportionment of Senate districts than had existed previously, in order to
divest the Legislature of “discretionary power” that “was not subject to judicial review”). Lincoln was a
delegate to the 1894 convention.
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 So long as this paragraph remains in the Constitution, the Senate Majority will
calculate the number of districts that best fits its designs after each census, and then
discover that that is precisely the number of districts required by the Constitution. There
can be no reason to retain this provision, instead of establishing a fixed number of
senators, except to preserve the opportunity for manipulation.

6. Population deviations could still be manipulated to give one part of the state
more than its fair share of districts, while leaving another region under-
represented.

The provision in the amendment that “districts shall contain as nearly as may be
an equal number of inhabitants” [3:54 - 4:2] merely reproduces language dating from
1894 in Article III, Section 4, of the NYS Constitution.18 Until the US Supreme Court
established a population equality standard under the Equal Protection Clause of the 14th

Amendment in Reynolds v. Sims (1964), and applied it to New York in WMCA, Inc. v.
Lomenzo (decided the same day), the population equality rule in the NYS Constitution
was subordinate to the strict rules governing apportionment by county. By 1964, the most
populous Assembly district had 21 times the population of the least populous, and the
ratio in the Senate was 3.9-to-1.19 That was “as nearly as may be.”

Even in the post-WMCA era, no constitutional rule, federal or state, has prevented
the use of a population range (‘total deviation’) approaching 10% – with all districts in
one region underpopulated, and all those in another region overpopulated – so that the
cumulative effect is to skew the apportionment of districts in favor of one region over
another. In the 2012 Senate plan, the 35 overpopulated districts in Long Island and New
York City (including the two Bronx districts that also include Mount Vernon and
Pelham) have the aggregate population (11,112,663) for 36.16 districts of the ideal

18 The 1894 qualification “excluding aliens” is dropped, but that was already rendered nugatory by the
amendment, approved in 1969, that added Section 5-a to Article III, basing apportionment on the whole
number of inhabitants. The proposed amendment’s additional qualifying phrase, “[to] the extent
practicable,” is merely redundant.
19 WMCA, Inc. v. Lomenzo, 377 U.S. 633, 648 (1964). These were the population figures from the 1960
census, applied to the 1953 reapportionment. As of 1964, the Legislature had not undertaken a
reapportionment based on the 1960 census, and the NYS Constitution would not have required it to do so
until 1966. Had the apportionment rules of Article III, Sections 4-5, been applied to the 1960 census counts,
the most populous Assembly district would have had about 12.7 times the population of the least populous,
and the ratio would have been about 2.6-to-1 in the Senate. Id. at 648. The figures given for 1964 are for
citizen population, excluding aliens, since that was the basis for New York legislative apportionment until
an amendment approved in 1969 added Section 5-a to Article III, basing future apportionments on the
whole number of inhabitants. The exclusion of aliens was not at issue in WMCA, and the Supreme Court
merely deferred to New York’s practice in this regard.

The vast population disparities described in WMCA were not the result of an exercise of legislative
discretion. The decision to leave the 1953 apportionment in place as late as 1964 was the Legislature’s
choice, permitted by Article III, Section 4. But the 12.7-to-1 ratio between the most and least populous
Assembly districts, and the 2.6-to-1 Senate ratio, which the Supreme Court estimated as the likely result of
a reapportionment according to the 1960 census, would have been required, not merely permitted, by the
NYS Constitution’s strict apportionment-by-county rules (and the rule for nesting Assembly districts within
Senate districts in the larger counties).
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population (307,356). The 28 districts to the north have the aggregate population
(8,250,734) for only 26.84 districts of the ideal population. The 26 New York City
districts alone have the aggregate population (8,276,194, again including Mount Vernon
and Pelham) for 26.93 districts of the ideal population. This malapportionment is
achieved by creating 23 upstate districts with populations more than 4% below the ideal,
22 of them with populations at least 4.6% below. The New York City districts have
populations either 3.83% above the ideal (the Queens districts) or 3.47% above (all the
other New York City districts). The Long Island districts are all 2.54% above the ideal.20

Federal courts reviewing the New York reapportionments of 2002 and 2012 have
acknowledged that, as a matter of law, keeping the total deviation below 10% does not
create a ‘safe harbor’ for skewing the apportionment by manipulating district population
deviations.21 But they have created such a safe harbor in actual practice.

The only new rule on population equality would be the rule that the commission
provide a specific explanation for each district that “deviates from this requirement”
[3:55 - 4:2]. This calls at most for the stating of a pretext. It is also ambiguous. If the
commission thinks that avoiding a population deviation is not “practicable,” in light of
other rules (or considerations with no constitutional basis), would the district in question
“deviate[] from this requirement,” and would an explanation be required? Moreover, the
requirement for an explanation applies only to the commission, not to “any amendments
each house of the legislature deems necessary.”

The Legislature could still manipulate the district population deviations, as
illustrated above, in any way that federal courts will allow. The status quo is preserved.

7. The amendment would actually weaken the existing NYS constitutional rules
that were intended to restrain gerrymandering.

The rules taken over from existing Article III, Section 4 – population equality,
limiting division of counties and towns, compactness, contiguity, county-town-and-
block-on-border – are constraints on gerrymandering (if taken seriously). The new rule
requiring “maintenance of cores of existing districts” [4:7-8] is an excuse for
gerrymandering, even a requirement to preserve the previous gerrymander. When
plaintiffs in redistricting litigation have shown – as in Rodriguez v. Pataki (2004) and
Favors v. Cuomo (2014) – that a plan with smaller population deviations could have

20 The Assembly Majority has taken similar liberties, although not nearly so large in proportion to the total
of 150 Assembly districts. Long Island (i.e., Nassau and Suffolk counties combined) had 14.50% of the
total state population in the 1990 census, and in 1992 was properly apportioned 22 of 150 Assembly
districts (14.67%). Long Island had 14.51% of the total state population in the 2000 census, but its
Assembly apportionment was arbitrarily reduced to 21 districts (14.00%) in 2002, while New York City
received one more district than its population warranted. Long Island had 14.65% of the total population in
2010 (adjusted for the prisoner re-allocation), and was restored to its proper apportionment of 22 districts in
2012. But this time New York City received an extra Assembly district at the expense of upstate.

21 Rodriguez v. Pataki, 308 F.Supp.2d 346, 363-365 (2004); Favors v. Cuomo, 11-Cv.-5632 (E.D.N.Y.,
May 22, 2014), slip op. at 11, citing Rodriguez. The Favors decision is available at:
https://ecf.nyed.uscourts.gov/dropbox/324457/1.11.cv.5632.8770017.0.pdf.
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adhered more closely to all of the state constitutional requirements, the Senate Majority
Leader has repeatedly cited the supposedly traditional principle of preserving the cores of
existing districts as justifying departures from constitutional rules. In fact, this supposed –
and extra-constitutional – principle has never been followed. Existing districts that still
serve the Majority’s political calculation are preserved; those that do not are radically
altered.

This supposed excuse for ignoring the constitutional constraints on
gerrymandering is now to be written into the Constitution, and given equal weight with
the rules it negates. The obvious purpose is to ensure that the Constitution will impose no
constraint on the legislative majorities’ partisan calculations.

The proposed amendment contains no rule that any districting criterion be given
priority over any other. The order in which the criteria are listed is given no significance.
Since there is often tension even between legitimate redistricting criteria (e.g., between
compactness and non-division of counties and towns, or between population equality and
non-division of counties and towns), the failure to prioritize, combined with the addition
of the maintenance of existing districts to the mix, will permit the legislative majorities to
construct a constitutional justification for whatever serves their purposes.

Moreover, in future litigation in federal courts, whether addressing the
apportionment of districts or minority voting rights, legislative defendants, instead of
citing the “maintenance of cores of existing districts” as a merely notional tradition,
would now be able to cite it as a state constitutional rule.

As discussed further below, the new provision about not constraining competition,
nor giving favor to incumbents, candidates, or parties, is mere decoration. No court
would ever try to enforce such an ill-defined rule, and the amendment is carefully
designed to avoid creating a process that limits such practices.22

22 The amendment would weaken the existing rules in another respect, although only in relation to the
Assembly. The amendment would repeal the ‘block-on-border’ rule, and also the ‘town-on-border’ rule, for
Assembly districts [6:6-15], but explicitly retain it in its present form for Senate districts [4:11-16]. Former
Assemblymember McEneny, when he was Co-Chair of LATFOR, had repeatedly complained that cities do
not enjoy the same protection as towns from being divided on account of the ‘block-on-border’ rule. So the
drafters of the amendment addressed his concern – with respect to Assembly districts only and without any
concern for consistency – not by extending the same protection to cities, but by doing away with ‘block-on-
border’ and also permitting towns to be freely divided by Assembly district boundaries.

The block-on-border rule is actually a restraint on gerrymandering. It requires for example, that all the
districts that adjoin within Kings County be nearly equal in population. Their populations may differ by no
more than the population of the least populous block that is within the more populous district and on the
boundary between the districts: the ‘block-on-border.’ A similar ‘town-on-border’ rule applies where
district boundaries dividing a county run along town lines. These rules limit, in at least some small
measure, the legislators’ flexibility in crafting districts in their self-interest or for partisan advantage.

The block-on-border rule does not apply where a district boundary coincides with a county or town
boundary, but it sometimes requires that a district boundary divide a city that could otherwise be kept intact
with a single district. It would, indeed, make sense to protect cities from being divided solely because of the
rule – by Senate as well as Assembly district boundaries. And it might make sense to substitute a somewhat
less strict constraint, such as requiring that districts adjoining within a municipality differ in population by



The Supposed Constitutional Reform of Redistricting – Revised – September 17, 2014 - 16

8. The amendment retains many provisions of Article III, Sections 4 and 5, of the
NYS Constitution that have already been found to violate the Equal Protection
Clause of the 14th Amendment, or that are otherwise obsolete.

Nearly two full pages (out of eight) of the proposed amendment are devoted to
preserving existing provisions of Article III, Sections 4-5, that have been entirely void
since the fundamental New York redistricting cases were decided in 1964 (WMCA, Inc. v.
Lomenzo, 377 U.S. 633, by the US Supreme Court) and 1965 (Matter of Orans, 15
N.Y.2d 339, by the NYS Court of Appeals):

 Provision for a separate state census (not used since the redistricting of 1916)
[1:11 - 2:6].

 Exclusion of aliens from the redistricting database (already amended in 1969 by
Article III, Section 5-a, which bases redistricting on the whole number of
inhabitants) [1:15-16, 2:34-35, 5:7-9, 5:17-18, 5:24-25, 5:27-28, 5:40-41, 6:5-6].

 Permitting legislative redistricting to be delayed until the sixth year of each
decade (found unconstitutional by a US District Court in 1982 in Flateau v.
Anderson, 537 F.Supp. 257, 264-266, and inconsistent with language found later
in the amendment) [2:9-15].

 Providing that no county shall have four or more senators unless it contains a “full
ratio” – 2% of the state’s population, always rounding down – for each senator
(part of the apportionment formula ruled unconstitutional in 1964 in WMCA, Inc.
v. Lomenzo) [2:36-40].

 Apportioning Assembly districts strictly by county, and nested within Senate
districts (part of the apportionment formula ruled unconstitutional in 1964 in
WMCA, Inc. v. Lomenzo) [5:3 - 6:6]. This obsolete Assembly apportionment rule
takes up a full page of the eight-page bill – not to delete it, but to retain it.

 Separating apportionment of Assembly districts from redistricting, and giving
authority over Assembly redistricting to county legislatures (struck down by the
NYS Court of Appeals in 1965 in Matter of Orans, supra at 351, as inconsistent
with WMCA, Inc. v. Lomenzo). It is also inconsistent with other language in the
present proposed amendment [5:35 - 6:6].

A Pernicious Purpose

The retention of this obsolete language does serve an important, but pernicious
purpose. By failing to bring the NYS Constitution into conformity with the supervening

no more that 0.5%, which would allow some flexibility for such purposes as running boundaries down
major thoroughfares. But merely eliminating the block-and-town-on-border rules for Assembly districts,
and entirely eliminating the rule against dividing towns, makes it even easier for the Assembly Majority to
craft districts for its own convenience.
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federal Equal Protection requirements, the proposed amendment permits the Legislature
to fend off enforcement of the rules by state courts. In Wolpoff v. Cuomo, 80 N.Y.2d 70
(1992), discussed further below, the NYS Court of Appeals found that reconciling the
inconsistent federal and state rules was such a complex matter that the courts must defer
to the Legislature’s judgment about the degree to which state constitutional rules may be
ignored. The amendment preserves the basis for allowing the Legislature such latitude, by
preserving the state constitutional language that is clearly inconsistent with the
population equality rules arising from the Equal Protection Clause.

Consequences That Could Be Vastly Worse

The NYS constitutional rules listed above, as well as the strict apportionment-by-
county rules, have lain dormant for the half century since the Supreme Court decided in
1962 that legislative apportionment was a justiciable issue under the Equal Protection
Clause (Baker v. Carr, 369 U.S. 186), and established the standard of adjudication in
1964 (Reynolds v. Sims, 377 U.S. 533). But if the Supreme Court should ever weaken or
overturn the principles established in Baker, Reynolds and their progeny – the ‘one-
person-one-vote’ doctrine – then the old New York State rules, preserved in the proposed
amendment, would again come fully into effect.23

The required result, as explained above in Item 6 of this memorandum, would be
that some Senate and Assembly districts would have populations many times as large as
others. The supposed population equality rule in the proposed amendment, which is
merely preserved from the 1894 Constitution, would be entirely negated by the revived
rules, as was the case until 1964.

Surely if the proposed amendment were the comprehensive reform its proponents
claim, it would make approximate population equality a permanent rule of the state
Constitution, instead of continuing to rely for such a rule soley upon the federal courts’
interpretation of the 14th Amendment. Although the drafters of the amendment clearly
wanted to preserve the latitude for malapportionment that the Legislature now enjoys
within a 10% total population deviation, they might at least have made that 10%
maximum deviation a state rule. They chose to establish no such maximum deviation.

Even better, of course, would be a rule to prevent the sort of regional
malapportionment produced by the 2012 reapportionment law. For that purpose, the 2007
Bar Association report tentatively proposes a 2% maximum total deviation (p. 9).24 But
they caution that the effect of such a strict rule on minority-group representation needs
further study, and suggest that 4% or 5% may turn out to be more appropriate. Appendix
D of the report discusses a more complex rule that would allow a 10% maximum,
permitting more counties to be kept intact and making it easier to create districts where

23 The opponents of ‘one-person-one-vote’ have not given up. See this 2005 Wall Street Journal article by
the then co-chair of the U.S. Commission on Civil Rights, still preserved on her own website:
http://www.thernstrom.com/pdf/Wall%20St%20J%2012.05.05.pdf.
24 For the Bar Association report, see FN 6, above.
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minority-group voters can elect the legislators of their choice, while preventing such a
population range from being used to produce a regional malapportionment.

Common Cause, in their Senate and Assembly redistricting plans proposed to
LATFOR in 2012, observed a self-imposed 6% total deviation maximum, and
demonstrated that such a range would provide the flexibility to keep many more counties
intact, draw more compact districts, and provide more fair representation for minority
groups than the plans finally enacted. The Common Cause plans also apportioned
districts fairly among regions of the state, in proportion to each region’s share of the total
state population.25

9. The supposed guarantees of minority voting rights [3:46-53], and the prohibition
of gerrymandering [4:5-7], are mere decoration, designed to be unenforceable.

The proposed constitutional amendment would leave unchanged the NYS Court
of Appeals precedents that effectively preclude judicial enforcement of the rules in the
amendment (or the existing rules in the NY State Constitution). Plaintiffs would have to
prove beyond a reasonable doubt that the Legislature did not make a good faith effort
to reconcile contradictory or inconsistent constitutional rules. No plaintiffs will be able to
meet that burden.

The ‘beyond a reasonable doubt’ standard for judicial review of redistricting
statutes originated prior to the Supreme Court’s 1964 WMCA decision, and was relied
upon by the Court of Appeals in Cohen v. Cuomo, 19 N.Y.3d 196, 201-202 (2012):

It is well settled that acts of the Legislature are entitled to a strong
presumption of constitutionality

“and we will upset the balance struck by the Legislature and
declare the [redistricting] plan unconstitutional ‘ “only when it can
be shown beyond reasonable doubt that it conflicts with the
fundamental law, and that until every reasonable mode of
reconciliation of the statute with the Constitution has been resorted
to, and reconciliation has been found impossible,” ’ ” the statute
will be upheld (Matter of Wolpoff v Cuomo, 80 NY2d 70, 78
[1992], quoting Matter of Fay, 291 NY 198, 207 [1943]).

[bracketed word in original]

25 The connection between the maximum population range (‘total deviation’) and representation of minority
groups has nothing to do with giving those groups special favors, such as less populous districts. A larger
population range would allow more flexibility in the way districts fit together, making it easier to locate a
compact district where it would enable minority-group voters to elect the legislator of their choice. Thus a
larger population range might make it easier to provide fair and equal representation for minority groups,
just as it would make it easier limit the division of counties. The problem is to permit modest population
deviations to serve such legitimate purposes, as the Common Cause redistricting plans illustrated, while
preventing the deviations from being manipulated to skew the regional apportionment of districts. The 2007
Bar Association report addresses this problem. The drafters of the proposed amendment ignored it.
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The ‘good faith effort’ standard originated in Schneider v. Rockefeller, 31 N.Y.2d
420 (1972), and was relied upon by the Court in Wolpoff at 78-79 and FN 2:

The Majority Leader has marshaled a considerable amount of
statistical and demographic data to support his contention that
these districts were drawn in a "good faith effort" (Matter of
Schneider v Rockefeller, supra, at 428) to comply with Reynolds v
Sims and the Voting Rights Act and not for partisan political
reasons, as petitioners argue. [78-79]
. . .
[W]e cannot conclude on this record that the Legislature acted in
bad faith in approving this redistricting plan. Having made that
determination, our review is ended (Matter of Schneider v
Rockefeller, supra, at 428-429). [FN 2]

The proposed constitutional amendment ensures that the state constitutional rules,
including the new provisions supposedly protecting minority voting rights and barring
gerrymandering, will not be enforceable. It accomplishes this by:

a. leaving undisturbed the judicial precedents requiring that that plaintiffs prove not
merely that the Legislature clearly made a serious error, but that it acted in bad
faith, and that this be proven beyond a reasonable doubt, the strict standard of
proof that usually applies in criminal prosecutions;

b. leaving intact all the provisions that conflict with 14th Amendment population
equality standards, making no attempt to bring the state rules into conformity with
the federal rules, thus preserving the basis for the latitude the Court allowed the
Legislature in Wolpoff; and

c. adding the “maintenance of the cores of existing districts” rule, and giving that
rule equal standing with the minority voting rights and anti-gerrymandering rules
with which it conflicts.

Inevitably, the impossible task that the Court of Appeals has set for plaintiffs, in
proving beyond a reasonable doubt that the Legislature acted in bad faith in resolving the
conflict between state rules and supervening federal rules, will now also apply to
conflicts between some state constitutional rules and others.

Suppose, to take an example that is hardly hypothetical, that the Legislature
chooses in 2022 to continue – for a sixth consecutive decade – the systematic splitting of
African-American and Latino communities in Long Island by Senate district
boundaries.26 The new ‘maintenance of cores’ rule would actually require this. The new

26 This history is documented in an appendix to my February 21, 2012 written testimony to LATFOR. For
the website link see FN 16, above. The appendix, a memorandum dated January 31, 2012 (‘Facts About
Racially Discriminatory State Senate Redistricting in Nassau and Suffolk Counties: 1972 – 2012’), begins
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minority voting rights and anti-gerrymandering rules would forbid it. Plaintiffs would
have to prove beyond a reasonable doubt that the Legislature acted in bad faith in the face
of this contradiction. There can be no doubt that state courts would permit the Legislature
to deal with this contradiction in whatever self-serving way it chooses.

A full reading of Wolpoff shows that the ‘good faith’ test applied by the NYS
Court of Appeals requires such deference to legislative judgment as virtually to preclude
judicial intervention, placing on plaintiffs the impossible burden of proving far more than
grievous error. Judge Titone was correct when he said, in his Wolpoff dissent, that the
decision “will be read by many as a signal that our State constitutional provisions no
longer represent serious constraints on the critically important redistricting process.” (80
N.Y.2d 70, 85) If the state rules are to be enforced, the NYS Constitution must be
amended to establish, as Judge Titone argued, that “[t]he standard for judicial review in
this context is thus one akin to the notion of reasonableness.” (Id. at 81) 27

at the 48th page of the PDF. My thematic maps, listed at p. 7 of that appendix, the 54th page of the PDF, are
available from the LATFOR website at:
http://latfor.state.ny.us/justice2012/senate1/Exhibits/022Joint%20Exhibit%2022%20--
%20Alternative%20Plan%20Proposals/plan_submission_19/Maps%20-
%20Long%20Island%20Black%20and%20HispanicPopulation%201970-
2010%20with%20Senate%20Districts%201972%20to%20Proposed2012.pdf.
27 There is a good faith test in Reynolds v. Sims, 377 U.S. 533, 577 (1964), the case in which the U.S.
Supreme Court established the 14th Amendment population equality standard for state legislatures: “By
holding that, as a federal constitutional requisite, both houses of a state legislature must be apportioned on a
population basis, we mean that the Equal Protection Clause requires that a State make an honest and good
faith effort to construct districts, in both houses of its legislature, as nearly of equal population as is
practicable.”

But both Reynolds, and numerous cases based on that precedent, make it clear that the Supreme Court,
far from imposing a virtually impossible burden on plaintiffs, or providing license for the
malapportionment of legislative districts, was imposing an obligation upon the state legislatures to act in
good faith, and applying a standard akin to the notion of reasonableness, as later advocated by Judge Titone
but rejected by the Court of Appeals majority.

Although "[m]athematical exactness" is not required, and states have a modicum of flexibility to
tolerate minor population deviations when doing so is demonstrably necessary to further legitimate
redistricting goals such as drawing compact districts or maintaining the integrity of political subdivisions,
Id. at 577, 578-79, the "overriding objective" always must be population equality, and "careful judicial
scrutiny must of course be given" not just to the "degree" of the population deviations but to their
"character" as well. Id. at 579, 581. Since Reynolds, the Supreme Court has repeatedly reaffirmed that
although minor population deviations may be tolerated as part of a sincere effort to pursue legitimate and
neutral redistricting goals, it is unconstitutional to use population deviations, however minor, in
a discriminatory manner for the purpose of diluting the representation of one class of persons relative to
another. As the Court put it in Roman v. Sincock, 377 U.S. 695, 710 (1964), the “proper judicial approach
is to ascertain whether, under the particular circumstances existing in the individual State whose legislative
apportionment is at issue, there has been a faithful adherence to a plan of population-based representation,
with such minor deviations only as may occur in recognizing certain factors that are free from any taint of
arbitrariness or discrimination.” See also Brown v. Thomson, 462 U.S. 835, 843-44 (1983); Connor
v. Finch, 431 U.S. 407, 415 (1977); Mahan v. Howell, 410 U.S. 315, 325 (1973); Swann v. Adams, 385
U.S. 440, 444 (1967). Applying this standard, at least one Court has held, in a decision that the United
States Supreme Court affirmed, that the desire to gain partisan advantage is an impermissible and
unconstitutional reason for failing to minimize population deviations. See Larios v. Cox, 300 F. Supp. 2d
1320 (N.D. Ga.), aff’d, Cox v. Larios, 542 U.S. 947 (2004).
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How constraining are the redistricting rules preserved by the amendment?

To what degree would the Legislature’s redistricting designs be constrained by
the rules in the amendment, both the rules that are taken over verbatim from the 1894 text
and those now to be added? One need only observe how the Legislature has been
constrained by the county integrity and compactness rules that would merely be
preserved unchanged.

County Integrity

The 14th Amendment population equality standard precludes strict adherence to
the rules that each county be apportioned a whole number of Assembly districts (with no
bi-county districts, but for one specific exception in the Adirondack Mountains), and that
Senate districts divide no county except to create two or more districts wholly within the
county. But county boundaries are still supposed to be respected to the degree that doing
so is not inconsistent with the supervening federal rules.28 So, in the 2012 Senate plan:

a. Of the 50 counties whose population is small enough to fit within a single
district, 18 are divided.

b. Four such counties – Cayuga, Delaware, St. Lawrence, and Tompkins – are
each divided among three districts, and one – Ulster – is divided four ways.

c. Neither Onondaga nor Orange County has a wholly contained district, even
though each as sufficient population for one whole district and a fraction of another.
Rockland and Albany Counties have the correct populations to constitute one whole
Senate district each, but both are divided.

d. Nassau County could have four wholly contained districts, but has only three;
and Bronx County has only two wholly contained districts, although it has the population
for four and could be given three such districts without diminishing minority-group
representation.

 e. There are seven pairs of districts in which both districts contain parts of the
same two counties, even though such a configuration is never necessary to comply with
the population equality standard (one can always create a single bi-county district with
the necessary population proportion from each county).

In short, the Legislature has been so constrained by the county integrity rule that it
has virtually erased county boundaries as the basis for drawing districts.

28 Matter of Orans, 15 N.Y. 2d 339, 351-352 (1965).
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Compactness

The 1894 text preserved in the amendment also requires that Senate districts “be
in as compact form as practicable.” This rule might reasonably yield in some degree to an
effort to limit the division of counties and towns, if a serious effort were made to do so.
But the Senate district maps available on the LATFOR website29 show that the
Legislature has treated this rule with mocking contempt:

a. The New York City map shows that many of the Brooklyn and Queens districts
are so intricately intertwined that it is impossible to follow them on a small-scale map.30

b. Among the Brooklyn districts, see especially the detail maps for Senate
Districts 20,31 22,32 and 2333 (the last is a Brooklyn / Staten Island district, but entangled
with SD 22 in Brooklyn).

c. Among the Queens districts, see especially the detail map for Senate District
11,34 and for two districts with which it is entangled, see SD 1435 and SD 16.36

d. Senate District 34 extends from the extreme northwestern point in the Bronx to
the extreme southeast, and then curves northward through Pelham Bay into the Town of
Pelham and the northern part of the City of Mount Vernon. It was so configured to
achieve a non-Hispanic white plurality of voting-age citizens, and to avoid the Hispanic
majority or plurality that would have resulted from drawing an additional compact district
entirely within the Bronx.37

e. The populated parts of Senate District 60 are separated by a seven-mile strip of
the Buffalo waterfront.38

f. Senate Districts 3539 and 3740 are intertwined within the City of New Rochelle
(and also divide in half the cities of Yonkers and White Plains).41

29 A directory to the maps is available at: http://latfor.state.ny.us/maps/?sec=2012s.
30 See the New York City map at: http://latfor.state.ny.us/maps/2012s/fs-NYC.pdf.
31 See the SD 20 map at: http://latfor.state.ny.us/maps/2012s/fs20.pdf.
32 See the SD 22 map at: http://latfor.state.ny.us/maps/2012s/fs22.pdf.
33 See the SD 23 map at: http://latfor.state.ny.us/maps/2012s/fs23.pdf.
34 See the SD 11 map at: http://latfor.state.ny.us/maps/2012s/fs11.pdf.
35 See the SD 14 map at: http://latfor.state.ny.us/maps/2012s/fs14.pdf.
36 See the SD 16 map at: http://latfor.state.ny.us/maps/2012s/fs16.pdf.
37 See the SD 34 map at: http://latfor.state.ny.us/maps/2012s/fs34.pdf.
38 See the SD 60 map at: http://latfor.state.ny.us/maps/2012s/fs60.pdf.
39 See the SD 35 map at: http://latfor.state.ny.us/maps/2012s/fs35.pdf.
40 See the SD 37 map at: http://latfor.state.ny.us/maps/2012s/fs37.pdf.
41 See a detail map of New Rochelle at: http://latfor.state.ny.us/maps/2012s/fs-New_Rochelle.pdf.
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In light of the Wolpoff and Cohen decisions, discussed above, no one would now
file a suit to challenge such unnecessary county divisions or ridiculously non-compact
districts. Nor would anyone expect the state courts to give substance to the NYS
Constitution’s population equality rule. Under the proposed amendment, the Legislature’s
redistricting designs would continue to be constrained by the county integrity and
compactness rules to just the degree documented here. And they would be constrained by
the new rules to exactly the same degree. I have taken all these examples from the 2012
Senate plan, in part because I am more familiar with the facts about the Senate districts.
But Assembly redistricting, too, would be subject to no effective constitutional rules.

Genuine reform would create a process that leads to adherence to constitutional
rules. And genuine reform would make it clear that plaintiffs challenging a redistricting
law in New York State courts only have to prove their complaint by clear and convincing
evidence, rather than proof beyond a reasonable doubt, and that they have to prove,
according to that standard, only that the redistricting plan is clearly erroneous in its
application of the constitutional rules. So long as the ‘good faith effort’ and ‘beyond a
reasonable doubt’ precedents are left intact, the new rules supposedly protecting minority
voting rights and barring gerrymandering serve merely as decoration for a sham reform.

Conclusion

For all of the many reasons detailed above, the proposed amendment would
achieve none of improvements alleged by its advocates. It would even take some specific
steps backward: adding the ‘preserving-cores-of-existing-districts’ excuse for
gerrymandering and malapportionment, reverting to prison-based gerrymandering, and
eliminating the block-and-town-on-border rules as constraints on gerrymandered
Assembly districts.

Much more importantly, however, if the voters of New York can be persuaded
that Proposal One is the fundamental reform it pretends to be, any possibility of genuine
reform of the reapportionment process will probably be foreclosed for decades to come.
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URL’s for New York Judicial Decisions (Federal and State Courts)

WMCA, Inc. v. Lomenzo, 377 U.S. 633 (1964):
http://scholar.google.com/scholar_case?case=17759924391301630585&hl=en&as_sdt=6
&as_vis=1&oi=scholarr

Matter of Orans, 15 N.Y.2d 339 (1965):
http://www.leagle.com/decision/196535415NY2d339_1315.xml/MATTER%20OF%20O
RANS

Schneider v. Rockefeller, 31 N.Y.2d 420 (1972):
http://www.leagle.com/decision/197245131NY2d420_1400.xml/MATTER%20OF%20S
CHNEIDER%20v.%20ROCKEFELLER

Flateau v. Anderson, 537 F.Supp. 257 (1982):
http://scholar.google.com/scholar_case?case=1609021434094005110&hl=en&as_sdt=6
&as_vis=1&oi=scholarr

Wolpoff v. Cuomo, 80 N.Y.2d 70 (1992):
http://scholar.google.com/scholar_case?case=10739950667297353113&hl=en&as_sdt=6
&as_vis=1&oi=scholarr

Rodriguez v. Pataki, 308 F.Supp.2d 346 (2004):
http://scholar.google.com/scholar_case?case=17491384514542603163&hl=en&as_sdt=6
&as_vis=1&oi=scholarr

Cohen v. Cuomo, 19 N.Y.3d 196 (2012):
http://scholar.google.com/scholar_case?case=1350802662828803420&hl=en&as_sdt=6
&as_vis=1&oi=scholarr

Favors v. Cuomo, 11-Cv.-5632 (E.D.N.Y., May 22, 2014):
https://ecf.nyed.uscourts.gov/dropbox/324457/1.11.cv.5632.8770017.0.pdf

Correction

The last sentence of the first paragraph of p. 11 originally read:

“The use of the same formula, but applied to the latest census counts, had increased the
number of Senate districts to 61 in 1992.”

The increase to 61 districts occurred in 1982, on the basis of the 1980 census counts, as
the revised sentence states. The omission of this fact was immaterial to the rest of the
discussion. The original sentence correctly indicated that the formula approved by the
Court of Appeals in 1972, when applied to the 1990 census, produced 61 districts in the
1992 reapportionment. The discussion of the revised constitutional interpretations
adopted in 2002 and 2012 is correct, and requires no revision.


