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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NASSAU 

_________________________________________________X 

In the Matter of 

NEW YORK REPUBLICAN STATE COMMITTEE, 

Edward Cox, Chairman, and  

 

KEMP HANNON, candidate for  

the New York State Senate, 6th Senate District, in the  

General Election to be held on November 8, 2016, 

 

      Petitioners,  Index No: 001569-16 

         OPPOSITION TO 

   -against-     VERIFIED PETITION 

         FOR A DECLARATORY 

         JUDGEMENT AND T.R.O 

 

NEW YORKERS TOGETHER, ROBERT MASTER and  

THE NEW YORK STATE BOARD OF ELECTIONS, 

 

      Respondents. 

________________________________________________X 

 

 Respondents New Yorkers Together and Robert Master respectfully oppose the Verified 

Petition for the following reasons, which have been prepared on the short notice afforded by 

Petitioners’ serving of their Petition last evening.  Undersigned counsel appreciates the 

opportunity to participate in today’s hearing by means of a conference call. 

 Petitioners New York Republican State Committee and Kemp Hannon ask this Court to 

issue an unprecedented and extraordinary prior restraint of political speech for which New York 

Law provides no jurisdiction; that is based on a reading of the New York Election Law (NYEL) 

that is incorrect; and, that even if correct, could not be constitutionally applied to NYT or 

Master.  The Court should decline to issue the proposed order to show cause or to grant 

temporary or any injunctive relief. 
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 Respondent New Yorkers Together is an “independent expenditure committee” under 

NYEL § 14-100 (15).  It registered as such with respondent New York State Board of Elections 

(NYSBOE) on October 14, 2016.  NYT is and has been engaged in public political 

communications concerning the current general election, including the election in which 

petitioner Hannon is a candidate.   

Petitioners Cite No Jurisdictional Basis For Their Lawsuit 

 

 Petitioners appear to rely on NYEL § 16-100 for the proposition that a Supreme Court 

may hear any case related to campaign finance and independent expenditures. Such an expansive 

reading of § 16-100 has been rejected time and again. Rather, § 16-100 vests in the Supreme 

Court summary jurisdiction over a limited range of subjects.  The Supreme Court has no 

“inherent power to extend a judicial review of election matter beyond that provided by the 

statute. Not even its equity powers give it jurisdiction” to hear cases or craft remedies not 

enumerated in Article 16. Kranis v. Monserrat, 63 Misc. 2d 119, 120 (N.Y. Sup. Ct. 1970) 

(internal citations omitted).  

 Section 16-114 (titled “Proceedings to compel filing of statements or corrected 

statements of campaign receipts, expenditures and contributions”) enumerates the types of 

proceedings that may be brought to decide issues of campaign finance, and describes the 

remedies available in those proceedings. Petitioners rely upon that statute’s “provi[sion] for 

enforcement or [sic] and compulsion for the filing of correct statements of campaign moneys.”  

Petition ¶ 84.  It is true that a candidate such as Petitioner Hannon may seek an order compelling 

the filing of a missing campaign finance disclosure (§ 16-114(1)), or to amend or supplement an 

already-filed disclosure (§ 16-114(2)).  But the Verified Petition alleges violations of various 

paragraphs in the NYEL § 14-107 of the Election Law that define the term 
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coordination.”  Although § 14-107 governs “Independent expenditure reporting,” petitioners 

have failed to allege any deficiencies in the campaign finance disclosures filed by New Yorkers 

Together. In any event, the proper remedy for such deficiencies would be to compel New 

Yorkers Together to amend its filings. Moreover, if Petitioners’ argument is that New Yorkers 

Together is per se coordinated with the Ryan Cronin campaign such that its properly reported 

expenditures are actually contributions to that campaign, then the Ryan Cronin campaign and not 

New Yorkers Together would be the appropriate respondent here. 

  Ultimately, Petitioners seek to create a private right of action to pursue a matter that in 

fact falls under the exclusive jurisdiction of the chief enforcement council of the New York State 

Board of Elections. Section 3-104 of the Election Law grants the chief enforcement counsel the 

ability to investigate alleged violations of Article 14 of the election law “on his or her own 

initiative or upon complaint” (§3-104(1)(b)) after first determining “whether the allegations, if 

true, would constitute a violation [of the Election Law] and second, whether the allegations are 

supported by credible evidence” (3-104(3)). She may issue subpoenas or criminal referrals with 

the approval of the Board of Elections. She may also institute administrative hearings regarding 

apparent non-criminal violations of the Election Law, the procedures for which are laid out in 

detail by Election Law § 304(5)(a).  Petitioners have filed such a complaint, and must await 

NYSBOE’s disposition of it. 

A Temporary Restraining Order Would Effect an Unconstitutional Prior Restraint 

  “If, on a motion for a preliminary injunction, the plaintiff shall show that immediate and 

irreparable injury, loss or damages will result unless the defendant is restrained before a hearing 

can be had, a temporary restraining order may be granted without notice.”  CPLR 6313(a).  “A 

temporary restraining order may be granted pending a hearing for a preliminary injunction where 
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it appears that immediate and irreparable injury, loss or damage will result unless the defendant 

is restrained before the hearing can be had.”  CPLR 6301(a); Schmitt v. City of N.Y., 857 

N.Y.S.2d 193, 194 (App. Div., 2nd Dept. 2008).  See also Valentine v. Schembri, 212 A.D.2d 

371, 372, 622 N.Y.S.2d 257, 258 (App. Div., 1st Dept. 1995) (abuse of discretion to grant a 

temporary restraining order absent showing of irreparable harm).   

  Here, a TRO is not warranted because there is no harm to Petitioners.  Rather, a 

temporary restraining order would exact irreparable injury to the respondent as an 

unconstitutional prior restraint on their exercise of First Amendment rights.  The First 

Amendment provides that "Congress shall make no law… abridging the freedom… of the press," 

and it is "no longer open to doubt that the liberty of the press, and of speech, is within the liberty 

safeguarded by the due process clause of the Fourteenth Amendment from invasion by state 

action."  Near v. Minnesota ex rel. Olson, 283 U.S. 697, 707 (1931).   See also Grosjean v. 

American Press Co., 297 U.S. 233, 244 (1936). “The Court has interpreted these guarantees to 

afford special protection against orders that prohibit the publication or broadcast of particular 

information or commentary - orders that impose a ‘previous’ or ‘prior’ restraint on 

speech.”  Neb. Press Ass'n v. Stuart, 427 U.S. 539, 556 (1976).  “The term ‘prior restraint’ is 

used to describe administrative and judicial orders forbidding certain communications when 

issued in advance of the time that such communications are to occur.  Temporary restraining 

orders and permanent injunctions -- i.e., court orders that actually forbid speech activities -- are 

classic examples of prior restraints.”   Alexander v. United States, 509 U.S. 544, 550 (1993) 

(internal quotation marks and citations omitted).  “The thread running through all these cases is 

that prior restraints on speech and publication are the most serious and the least tolerable 

infringement on First Amendment rights.”  Neb. Press Ass’n v. Stuart, 427 U.S. at 556. 
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  Here, a TRO would exact a significant prior restraint on respondent’ First Amendment 

rights by curtailing their electoral speech during a period when it matters most—immediately 

prior to an election.  Such a restriction is particularly unwarranted and unconstitutional where 

there is no harm to Petitioners because they have failed even to allege facts that would name 

respondents’ speech to be treated as a contribution rather than an independent expenditure. 

 In light of the longstanding constitutional protection against the prior restraint of political 

speech, it is rare to find a case where injunctive relief is sought to prevent a speaker from 

expressing constitutionally protected First Amendment speech concerning a political 

candidate..  The Florida District Court of Appeal considered such a claim in Concerned Citizens 

for Judicial Fairness v. Yacucci, 162 So. 3d 68 (Fla. Dist. Ct. App. 2014).  In that case, Judge 

Philip Yacucci, a candidate for reelection for county court judge in St. Lucie County, sought a 

temporary injunction against Concerned Citizens for Judicial Fairness (CCJF) to prevent it from 

engaging in political speech Yacucci argued was false.  The temporary injunction was granted, 

enjoining CCJF “from operating [the website] from disseminating any material contained therein 

in the form of websites, direct mailers, television commercials, radio commercials and/or any 

other format for dissemination, or any other information about the Plaintiff.” Id. at 71.  But the 

appeals court swiftly overturned the injunction, ruling that “the trial court’s injunction, issuing in 

the last three weeks of a political campaign, is a classic example of prior restraint on speech 

triggering First Amendment concerns.” Id. at 73 (internal quotations omitted).  As the appeals 

court explained: “‘[T]he First Amendment has its fullest and most urgent application to speech 

uttered during a campaign for political office.’” Id. quoting Eu v. San Francisco Cnty. 

Democratic Ctr. Comm., 489 U.S. 214, 223 (1989).  Moreover, "‘[p]rior restraints on speech and 

publication are the most serious and the least tolerable infringement on First Amendment 
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rights.’” Id. quoting Neb. Press Ass'n v. Stuart, 427 U.S. 539, 559 (1976). The appeals court 

concluded: “To allow a temporary injunction such as this one to stand would be to make courts 

into censors, deciding what candidates can and cannot say. The political process should not be 

subject to the whims of a local judge who may favor one candidate over another.” Id.  The 

appeals court also reversed the injunction on the grounds that “there is an adequate remedy at 

law, an action for damages.” Id. at 72. 

The New York Election Law Does Not Per Se Attribute 

A Party Official’s Action to the Party or Its Endorsed Candidates 

 

 Petitioners’ lawsuit is predicated on the following factual and legal premises: that “by 

the terms of the statute, Robert Master is an agent of the [Working Families Party (WFP)] and 

thus is coordinating the actions of NYT with the WFP by virtue of his operational control” over 

NYT (Petition ¶ 20); “Mr. Master, as [WFP] Co-Chair, is a statutory agent of every candidate 

running on the WFP line” (Petition ¶ 24); and, “[t]he statutory definition does not require Master 

personally to act on the candidate’s behalf, but if the Party is acting on behalf of the candidate, 

evidenced by the endorsement thereof, it is sufficient” (Petition ¶ 25).  But Mr. Master is not an 

“agent” per se of the WFP and its candidates. 

 There is no limit on spending by an independent expenditure committee unless its 

actively contributes a “contribution” to “a candidate or his agents or authorized committees.” A 

“contribution” which excludes activities that are “independent of the candidate or his agents or 

authorized committees,” which “mean[s] that the candidate or his agents or authorized political 

committees did not authorize, request, suggest, foster or cooperate in any such activity…” NYEL 

§ 14-100(9)(3).  The NYEL’s independent expenditure reporting provisions identically provide 

that an independent expenditure communication “shall not include communications where [a 

candidate who is clearly identified in a communication], the candidate’s political committee or 
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its agents, a party committee or its agents, or a constituted committee or its agents…did 

authorize, request, suggest or foster or cooperate in such communication.”  NYEL § 14-107(1)(a) 

(emphasis added). 

 On September 24, 2016, Governor Cuomo signed into law amendments to the NYEL that 

retained these basic definitions of independent versus coordinated activities, and that added 

further detail to the coordination standard.  As amended, NYEL § 14-107(d) provides: 

“Independent expenditures shall not include payment or expenditures where coordination occurs 

in the creation, formation, or operation of the independent expenditure committee making the 

payment or expenditure” (emphasis added).   And, the amendments define an agent in relevant 

part, to mean “a person authorized by the candidate or the candidate’s authorized committee, 

who acts on behalf of or at the direction of a candidate or the candidate’s authorized committee; 

or a party committee or constitutional committee acting on behalf of a candidate …”  NYEL § 

14-107(g). 

 Petitioners asset that the statute says that an official of a party committee per se acts on 

behalf of a party committee, which in turn per se acts on behalf of a candidate.  Neither assertion 

is true.  On its face, the statute predicates coordination on whether or not an entity “did” take 

certain actions with respect to particular activities – the entity either “authorize[d], request[ed], 

suggest[ed], foster[ed] or coorperate[d] in [the] communication.”  And, an “agent” is someone 

who in fact was “authorized” by the candidate or the candidate’s authorized committee” and in 

fact “acts on behalf of or at the direction of a candidate or a candidate’s committee”; and, in the 

case of a party committee or constituted committee, that committee in fact “acted on behalf of a 

candidate.”  None of these provisions states a per se standard, with respect to the attribution of 
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an individual’s activities to a political party of which he is an official, or to a candidate of that 

party; nor do they with respect to the party’s own activities regarding a party-endorsed candidate. 

 Yet this is the entirety of the Petitioners’ legal claims and factual showings.  The Petition 

contains no allegation of fact that Mr. Master is in fact “act[ing] on behalf of a candidate” with 

respect to NYT, that he is “authorized” by Petitioner Hannon’s opponent or his committee to act, 

that he acts “at the direction” of that opponent, or that Mr. Master is in fact acting on behalf of 

the WFP. as Petitioners note, § 14-107(1)(g) of the New York Election Law defines an agent as 

“a person authorized by a constituted committee acting on behalf of a candidate.” Petitioners 

argue that “Mr. Master, as a party Co-Chair, is a statutory agent of every candidate running on 

the WFP line.” However, nothing in the Rules of the Working Families Party of New York State 

(the "WFP Rules”) authorizes Mr. Master to act on behalf of candidates. Article V of the WFP 

Rules provides that a Co-Chair must, if directed to by petition, call meetings of the Working 

Families Party State Committee, or delegate that duty to the Party Secretary. The Co-Chairs may 

decide whether a meeting may be held in person or by teleconference. Co-Chairs may call 

meetings of the Party's Executive Board, as may other members of that body. The Co-Chairs 

have no further powers under the WFP rules, except for those the exercise as members of the 

Party’s Executive Board, which generally include designating, nominating, substituting and 

authorizing candidates for office.  And, as any evidentiary hearing would demonstrate. Mr. 

Master has not been involved with the WFP’s activities at issue here.  
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Petitioners’ Erroneous Interpretation of the Election Law  

Could Not Be Constitutionally Enforced 

 

If the statute instead were read as Petitioners assert – that a party official is an agent per 

se of the party and the party’s candidates, so any political activity he or she undertakes is per se 

coordinated with the candidates, regardless of the actual circumstances – then the statute would 

violate the First Amendment.  In Colorado Republican Federal Campaign Committee v. Federal 

Election Commission, 518 U.S. 604 (1996), the Court held that a political party has the First 

Amendment right to undertake unlimited independent expenditures in support of one of its 

endorsed candidates, and it invalidated the Federal Election Commission’s application of a 

“conclusive presumption” that a political party’s expenditures are coordinated with the party’s 

candidates irrespective of the actual facts of the matter.  “An agency’s simply calling an 

independent expenditure a ‘coordinated expenditure’ cannot (for constitutional purposes) make it 

one.  See, e.g., NAACP v. Button, 371 U.S. 415, 429 (1963) (the government ‘cannot foreclose 

the exercise of constitutional rights by mere labels’”)… Id. at 621-622; see also Vt. Right to Life 

Comm., Inc. v. Sorrell, 758 F.3d 118, 144 (2d Cir. 2014) (noting Colorado Republican’s 

requirement that courts cannot assume that an expenditure is coordinated because a party and its 

candidate are identical); Democratic Governors Ass'n v. Brandi, 2014 U.S. Dist. LEXIS 78672, 

at *27 n.8 (D. Conn. June 10, 2014) (noting that it would likely be unconstitutional to treat 

associational activities as conclusively presumptive coordination). 

 So too here.  Petitioners cannot state a claim, let alone secure injunctive relief, to stop an 

individual’s or an independent expenditure committee’s activities on a theory that the individual 

per se acts as an agent of a candidate or a political party, or that the party necessarily acts as an 

agent of a candidate, merely because he holds a position with that political party.  Petitioners’ 
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conclusive presumption is exactly the rationale for converting independent expenditures into a 

prohibited or limited “contribution” that the Supreme Court rejected in Colorado Republican. 

 

      Respectfully submitted, 

 

      Laurence E. Gold 

      Trister, Ross, Schadler & Gold, PLLC 

      1666 Connecticut Avenue, NW   

      5th Floor 

      (202) 464-0353 

      lgold@tristerross.com 

      Counsel for Respondents  

      New Yorkers Together and Robert Master 

 

Dated: October 25, 2016 

mailto:lgold@tristerross.com

